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EXECUTIVE SUMMARY

The Secretary of the Department of the Interior has sponsored a convening process and this
convening report for a Negotiated Rulemaking Committee on Bureau of Indian Affairs (BIA)-
funded school facilities construction called for under the No Child Left Behind Act of 2001
(NCLB). The convening report is intended to aid the Department in exploring the opportunities
of and barriers to using negotiated rulemaking for devel oping regulations to implement the
requirements of the No Child Left Behind Act related to BIA-funded school facilities. The
Department has retained an independent, impartial convening team from the Consensus Building
Institute, working through the U.S. Institute for Environmental Conflict Resolution (U.S.
Institute), to conduct the assessment and develop this convening report.

The scope of the convening process included soliciting views on the school facility topics
identified from the No Child Left Behind Act and exploring the opportunities of and barriersto
negotiated rulemaking. The topics included:
» Methods used to catalog school facilities;
» Formulasfor priority and funding for school replacement construction and new
construction; and
» Formulasfor priority and funding for school renovation and repair.

To understand the range of perspectives on and interests in these topics, the convening team has
conducted confidential interviews with tribal officials or their designees, representatives of BIA-
funded or grant-funded tribal schools, BIA, Bureau of Indian Education (BIE) and Office of
Facilities Management and Construction (OFMC) staff, and others with an interest in Bureau-
funded school facilities construction (e.g. school boards, Diné Department of Education).

Working through the Bureau of Indian Education, CBI’ s team spoke in person or by telephone
with tribal and school representatives in each of the 21 BIE Line Offices located around the
country. Staff from the Diné Department of Education was also interviewed. The team also
spoke with representatives from the BIE, OFMC, and the DOI. The team aso conducted two
focus group sessions at the July 2007 Bureau of Indian Education’sfirst National Partnership
Conference, organized by the Nationa Indian School Board Association. Altogether, the team
spoke with 198 individuals, representing some 99 different schools.

The individual and group interviews sought input on the following topics:

e Interviewees views on the substantive issues listed above

e Suggestions for how diverse geographic, size, and tribal interests can best be represented
on aNegotiated Rulemaking Committee

e Concernsor barriersto the establishment of and successful conclusion of a Negotiated
Rulemaking Committee on these topics

e Consultative activities and potential approaches to consultation that the Bureau might
undertake regarding these issues
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This draft convening report was written based on the views and opinions expressed by
interviewees. It compiles the findings from these interviews and makes recommendations to BIA
on the topics and process for rulemaking.

FINDINGSON THE SUBSTANTIVE | SSUES

A. FINDINGSON THE CONDITIONS OF SCHOOL S

At the outset of the interviews, interviewees were invited to speak about the conditions of their
schools, to provide a context for the substantive discussions about facility construction. We
learned that schools vary in age from fairly new to quite old, and in condition from excellent to
dilapidation. Overall, interviewees perceived that many facilities face an array of physical
problems, including environmental, health and safety, HVAC, plumbing, structural, windows
and doors, eectrical, and roofing.

Within the specific facility conditions raised by interviewees, a number of key themes arose,
including:

Many schools areill equipped for the information age

Security needs and related funding are major sources of concern for many schools
Aging or poor design may lead to a substandard educationa environment
Operations & Maintenance needs are not matched by O& M annual funding
Overcrowding isamajor concern and a source of accelerating physical decline

B. FINDINGSON THE METHODSUSED TO CATALOG SCHOOL FACILITIES

On July 31, 2003, GA O submitted areport to Congress, which focused primarily on areview of
the Facility Management Information System (FMIS), the system being used to catalog the
conditions and needs of BIA schools, then initsthird year of operation. Given this focus on
FMIS in the GAO report and the current role of FMIS in cataloging the conditions of schools and
in determining the funding and priority for school renovation and repair, the assessment team
asked interviewees to speak about their experiences and perspectives on the system’ s advantages
and problems.

The following findings focus on interviewees perspectives on FMIS.

FMIS doesn't sufficiently allow for educational programming needs

The FMISis, in general, working as a catalog of conditions

FMIS data entry is laborious, and skill- and time-intensive

The FMIS system does not provide a holistic view of the school facility asit actualy is
The FMIS system may not meet the full requirements of the NCLB *“ catal ogue of school
facilities.”

Pressing needs can overwhelm the careful, rationalized planning of FMIS

e The connection between FMIS information and the prioritization and actual funding of
projects is opaque
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C. FINDINGSON THE PRIORITY AND FUNDING FOR REPAIR AND RENOVATION

No Child Left Behind calls for the negotiated rulemaking committee to develop arenovation and
repairs report that determines renovation needs (major and minor) and aformulafor the equitable
distribution of funds to address such needs, for Bureau-funded schools. The NCLB Act notes that
the formula developed shall utilize necessary factors in determining an equitable distribution of
funds, including such factors as the size of the school, school enrollment, the age of the school,
the condition of the school, the environmental factors at the school, and school isolation.

The following summarizes the findings from CBI’ s interviews regarding school repair and
renovation.

e Theoverall annual repair and renovation budget is insufficient

The prioritization of funding for repairs and renovation is often viewed as opaque, arbitrary,
and disconnected from the pressing needs of the school

The prioritization process is viewed as too multi-layered and bureaucratic

Prioritization for school repair and renovation should be transparent, efficient, and integrated
Funding for necessary repairsistoo slow

Problems arise in sequencing and coordinating across projects

Any system will have to deal with structural conflicts of interest

D. FINDINGSON PRIORITY AND FUNDING FOR NEW CONSTRUCTION AND
REPLACEMENT

No Child Left Behind directs the negotiated rulemaking committee to devel op a school
replacement and new construction report that determines replacement and new construction
need—and aformulafor the equitable distribution of funds to address such need—for Bureau-
funded schools. For school replacement, the process for identifying, prioritizing, and funding
such major projects has changed through the years

The following summarizes the findings from CBI’ s interviews regarding new construction and
replacement.

e Schools are not well informed about the priority list for replacement and new
construction

e Prioritization for replacement of schoolsis seen as highly political

e Thelast competitive application process was perceived as subjective

e Prioritization for school replacement should be based on transparent and jointly acceptable
criteriafor prioritizing

e Budgets for replacement and new construction do not account for inflation

e Critical needs are left out of new schools

e School replacement, repair, and renovation prioritization may cause short-term problems

E. FINDINGSON CONTRACTING AND PROJECT MANAGEMENT
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In addition providing input on the three substantive issues of 1) a catalogue of school conditions;
2) formula and priorities for renovation and repair; and 3) formula and priorities for replacement
and new construction; interviewees spoke in detail about the process of contracting and
managing projects once they were funded. Though these issues are not directly part of our scope,
given their intimate relation to overall facilities, we have included these findings as well.

¢ The relationships between school tribes and OFM C during projects are inefficient and
unclear

e OFMC/Bureau oversight on projects can be problematic

e Tribal/school oversight on projects can aso be problematic

e Code requirements of OFMC/BIE are hard to meet

F. FINDINGSON THE NEGOTIATED RULEMAKING PROCESS

Many interviewees had not participated in the previous negotiated rulemakings for NCLB and
therefore had limited comments on the process. Those that had knowledge of the previous
efforts, or had participated directly, expressed strong views on the subject. Our findings thus
reflect a general sense of the requirements under NCLB and specific suggestions from a smaller
number of interviewees about how to ensure an effective process.

The regulatory negotiation on these issuesis required by law and must be done
Representation is and will remain a challenge to regulatory negotiation

The regulatory negotiation must be authentic and not pre-decisional

The regulatory negotiation must be tied to broader outreach

REVIEW AND ANALYSISOF THE REQUIREMENTSFOR A REGULATORY NEGOTIATION

The federal Negotiated Rulemaking Act of 1996 outlines seven criteriafor determination of need
for anegotiated rulemaking committee. The following chart provides a summary of our findings
in relation to the particular issues of BIE-funded schools and their repair, renovation, and
replacement for each of the criteria. While we believe thisto be a useful analysis, we note that
the NCLB Act explicitly calls out for a negotiated rulemaking on these issues and, to some
degree, thus preempts any analysis.

CHART 1: Criteriafor Initiating Negotiated Rulemaking
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CRITERIA AND DISCUSSION YES | NO | MAY-
BE

1. Need for aRule X

2. Limited number of Identifiable Interests? X

3. Balanced, Representative Committee? X

4. Likelihood of Reaching Consensus? X

5. Not unreasonably delay rulemaking? X

6. Adeguate resources to support process? X

7. Commits to use Consensus if reached? X

RECOMMENDATIONS

These draft recommendations are based on our interviews, regarding regulatory negotiation
pertaining to the repair, renovation, and replacement of BIE-funded schools.

A. INITIATE THE REGULATORY NEGOTIATION (REG NEG)

In our best professional judgment, we conclude that a consensus-based negotiation to develop
proposed regulations should be initiated.

B. PROCEED WITH THE REG NEG IF TWO CONDITIONSARE MET: IF
SUFFICIENT FUNDSARE AVAILABLE AND IF THE COMMITTEE MEMBERSHIP IS
GENERALLY SUPPORT.

In order for the process to be as robust, inclusive and thorough as possible, the process will not
be inexpensive in terms of time, staff resources nor costs. The BIA should proceed with the
regulatory negotiation if they are able to obtain sufficient funds for arobust, inclusive, and
thorough process and if the Bureau can convene a reasonably balanced Committee in the view of
tribes and schools. Second, we conclude that regulatory negotiation should only proceed if
representatives of tribes, schools, and the public make generally supportive comments during the
public comment period on the draft composition of the Committee.

Please note that it is our understanding that the typical reg-neg process does not require public
comment on the final Committee composition (i.e., membership). However, given the
complexity of convening a Committee for such diverse interests, we strongly encourage the
Bureau to find a means through the Federal Register or other processesto allow tribes and
schools to comment on the draft composition of the Committee.

C. ESTABLISH CLEAR AND ACHIEVABLE GOALSFOR THE PROCESS.

We encourage the BIA to offer adraft set of goals for the processin its Notice of Intent to
Proceed with Negotiated Rulemaking (should the Bureau decide to implement these
recommendations) and to take comment on such goals. We conclude that a regulatory
negotiation on these issues might seek to reach several goals. First and foremost, the goal of all
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participants ought to be to improve the education of Native American children through
improving school facilitiesin which they are educated by improving the system by which these
facilities are repaired, renovated, and replaced. Second, the negotiation should strive to meet the
goaslaid out inthe NCLB Act. Third, even if full agreement is not reached, we conclude that a
negotiated rulemaking might also achieve additional valuable goals.

D. ESTABLISH A FAIR, STRUCTURED, AND TRANSPARENT CONVENING PROCESS
FOR SELECTING TRIBAL REPRESENTATIVES.

We recommend the following process for convening the Negotiated Rulemaking Committee.

e The Bureau should seek nominations through a Notice of Intent to initiate negotiated
rulemaking.

e The Bureau should lay out the general criteriafor representatives:

e The Bureau should allow the Committee to exceed twenty-five members.

e Oncethe draft membership isidentified, the Bureau should ensure, as noted above, that
tribes, schools, and the interested public have a chance to comment on the draft
Committee composition to ensure that it is as reflective of diverse tribal interests as
possible.

E. TOTHE MAXIMUM EXTENT POSSIBLE, ASSIGN TRIBAL SEATSACCORDING TO
THE PROPORTIONAL SHARE OF STUDENTSFROM TRIBES SERVED BY
FEDERAL FUNDS.

Given the 2006 enrollment of studentsin tribal schools, we recommend assigning approximately
20 seats to the tribes with the proportionate largest share of enrolled students. We also
recommend creating approximately 5 to 7 additional seats for tribes, schools, and the kinds of
schools that are not covered under the proportionate representation.

F. ASSIGN APPROXIMATELY FIVE (5) SEATSTO PROVIDE FOR REPRESENTATION
BY THE FEDERAL GOVERNMENT.

The federal government needs to select its own representatives. While that determination should
and will be up to the Department and Bureaus, we recommended that the federal government
consider amix of representatives who: 1) represent the interests of the Office of Facilities
Management and Construction; 2) the interests of Indian education more broadly, especialy to
link facility and space needs with educational program needs; 3) are knowledgeabl e about
federa rules and regulations; and, 4) are knowledgeable about how the current system of
prioritizing and funding school repair, renovation, and construction functions.

G. INTEGRATE THE NEGOTIATED RULEMAKING PROCESSWITH ROBUST TRIBAL
AND SCHOOL ENGAGEMENT.

In order to be effective in Indian Country, given the diversity and independence of many tribes

and their schools, we recommend a process that integrates typical negotiated rulemaking with
robust and inclusive tribal, school, and other stakeholder engagement. Please note that such a
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process would be dependent on the funding and budget of the Department and Bureaus. This
process would entail significant logistical costs ranging from travel to facilities rental to hosting
anationa conference. We recommend a general process steps and summarize the process found
in the full report.

H. SUPPORT TRIBAL CONSTITUENCY WORK.

To the extent possible, we encourage the Bureau to help support outreach and constituency work
within tribes and groups of tribes, should they share representatives. Dependent on funding, the
Bureau might support a modest travel budget for each Committee member to conduct outreach
efforts to Tribal Councils, school boards, school staff, and other appropriate stakeholders within
aconstituency.
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. INTRODUCTION AND OVERVIEW

The Bureau of Indian Education (BIE), formerly known as the Office of Indian Education
Programs, has responsibility for 184 elementary schools, secondary schools, and dormitories
located on 63 reservations, in 23 states, serving approximately 50,000 students in the continental
U.S., and representing 242 different tribes. Educational services are provided either directly by
BIE or through grants and contracts to tribes who choose to operate the programs themsel ves.
BIE has 22 Education Line Officers, al of whom report directly to the Deputy Director of
School Operations. These Education Line Officers (ELOs) have direct line authority and
supervision responsibilities over 65 BIA-operated schools and provide technical assistance to the
remaining 120 schools.

The physical structures of the BIE-system, along with their management—the “ system”—
include a number of unique attributes. The schools are scattered geographically across the
continental U.S., making it the “school system” with the largest geographic breadth of any
school system in the country. Schools are managed in very different ways, from BIE-managed
schools run and staffed by federal employees to grant and contract schools managed by Tribal
governments and Tribal employees. Some local school boards are active and control hiring and
firing, while others are simply advisory. Most of the schools are rural, some located many hours
from any large population centers as well as from their supply of building materials, contractors,
and other building support needs. The physical plants of the schools vary widely. Some are new
and provide leading-edge physical space in which to educate Native American children. Others
are aging schools, with origina buildings dating from the early 1900’s, connected over timeto
facilities built in the 1950's, al long-past their expected useful life. The schools are managed
across various federal agencies. BIE isresponsible for the education program and annual
operations and maintenance; BIA-OFMC isresponsible for various BIA facilities; and Indian
Health Service provides certain kinds of health and safety oversight. Lastly, and importantly, the
schools as awhole are generally chronically under-resourced and thus must work within a highly
constrained fiscal environment.

A. BRIEF DEFINITIONSOF KEY TERMS

Below are definitions for various acronyms and key terms used throughout this report. These
definitions were gleaned from websites, annual reports

Bureau of Indian Education (BIE): The Bureau of Indian Education is responsible for directing
education programs at BIE-operated and tribally operated contract and grant schools. The
schools’ mission isto provide quality education opportunities from early childhood in
accordance with the tribes' needs for cultural and economic well being and in keeping with the
diversity of Indian Tribes and Alaska Native villages as distinct cultural and governmental
entities. The Bureau takes consideration of the whole person (spiritual, mental, physical, and
cultural aspects).

Bureau of Indian Affairs (BIA): The Bureau of Indian Affairs administers and manages 55.7
million acres of land held in trust by the United States for American Indians, Indian tribes, and
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Alaska Natives. There are 561 federal recognized tribal governmentsin the United States.
Developing forestlands, |easing assets on these lands, directing agricultural programs, protecting
water and land rights, developing and maintaining infrastructure and economic development are
all part of the agency's responsibility. In addition, the Bureau of Indian Affairs provides
education services to approximately 48,000 Indian students.

Department of the Interior (DOI): The Department of the Interior aims to protect America's
resources for future generations, provide access to the Nation's natural and cultural heritage,
offer recreation opportunities, and manage its trust responsibilities to American Indians and
Alaska Natives. It aso has responsibilities to island communities, conducts scientific research,
provides oversight of energy and mineral resources, fosters appropriate use of land and water
resources, and conserves and protects fish and wildlife. DOI isalarge, decentralized agency with
over 73,000 employees and located at approximately 2,400 operating locations across the United
States (U.S.), Puerto Rico, U.S. territories, and freely associated states.

Facilities Management Information System (FMIS): The Facilities Management Information
System (FMIS), isaclient-server system that is alife-cycle management tool that assists
national, regional, and local facility managers for numerous facilities on Indian lands, including
schools, as well as servicing Tribes and their members. The FMIS system replaced the Facility
Construction Operations and Maintenance (FACCOM) system. FMIS was subject to aU.S.
Genera Accounting Office review and report issued in July of 2003.

Federal Advisory Committee Act (FACA): Public Law 92-463 was established in 1972 to provide
guidance on how federal agencies may obtain advice. FACA committees are established by a
federal agency, under regulations established by the General Services Administration (GSA). A
FACA committee is a group established or utilized by an agency to provide advice and
recommendations by members who are not employees of the federal government.

No Child Left Behind Act (NCLB): The No Child Left Behind Act of 2001 (PL 107-110) isthe
reauthorization of a number of federal programs that strive to improve the performance of
Americas primary and secondary schools by increasing the standards of accountability for states,
school districts, and schools, as well as providing parents more flexibility in choosing which
schools their children will attend. Sections of the Act focus in particular on improving education
for Native American children.

Negotiated Rulemaking Act: An Act established in 1996, Public Law 104-320. The Act detailsa
process by which parties who will be significantly affected by arule participate in the
development of arule. The Act lays out various procedures for establishing and managing a
negotiated rulemaking committee to undertake the Act. Such committees must al'so adhereto a
more general statute known as the Federal Advisory Committee Act (FACA).

Office of Facilities Management and Construction (OFMC): The BIA’s Office of Facilities
Management and Construction is charged with overseeing the repair, renovation, and
construction of over 180 schoolsin over 20 states, in addition to additional responsibilities
beyond schools. OFMC oversees FMIS, prioritizes and alocates funds for school repair,
renovation, and replacement, and manages contracts and procurement for some of the work.
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Gover nment-to-Gover nment Consultation (G-t-G): A process involving the open discussion and
joint deliberation of al options with respect to potential issues or changes between the Bureau
and representatives of tribal governments. These exchanges are generally considered “tribal”
consultation. Each federal agency hasits own policy that outlines how that agency should
conduct g-t-g consultation.

Gover nment-to-Government (G-t-G) consultation (as defined by the Institute of
Environmental Conflict Resolution): Refers generally to consultation between the federal
government and a Federally recognized American Indian or Alaska Native Tribal
government or Native Hawaiian organization. Each federal agency hasits own policy that
outlines how that agency should conduct g-t-g consultation. The general parameters of g-t-
g consultation are shaped by severa Executive Memoranda and Executive Orders which
direct federal agenciesto: consult with federally recognized tribal governments on matters
that significantly or uniquely affect them, including development of federal policies that
have tribal implications; consult prior to taking action that may affect atribal government;
to establish regular and meaningful consultation and collaboration with tribal officials; to
establish an accountable process to ensure meaningful and timely input by tribal officials.
Ideally, the consultation process begins with an agreement between the federal agency and
the tribal government as to what "atimely and meaningful exchange of information
between governments' means and how the consultation process will be tailored to the
subject matter.

B. LAYOUT OF THISREPORT
This draft convening report islaid out in six sections. They include:

l. Introduction and Overview

. Assessment Background & Methodol ogy

1. Findings on the Substantive Issues

V. Review and Analysis of the Requirements for a Regulatory Negotiation
V. Recommendations

VI.  Appendices
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. ASSESSMENT BACKGROUND & METHODOL OGY

The Secretary of the Department of the Interior has sponsored a convening process and this
convening report for a Negotiated Rulemaking Committee on Bureau of Indian Affairs (BIA)-
funded school facilities construction called for under the No Child Left Behind Act of 2001
(NCLB). The convening report is intended to aid the Department in exploring the opportunities
of and barriers to using negotiated rulemaking for devel oping regulations to implement the
requirements of the No Child Left Behind Act related to BIA-funded school facilities. Such a
convening report is described generaly in the Negotiated Rulemaking Act of 1996, P.L. 104-
320, Section 563 (b) and is often the first step used by federal agenciesin organizing aregulatory
negotiation. The Negotiated Rulemaking Act explicitly allows for convenors to: 1) identify
persons who will be significantly affected by a proposed rule; 2) conduct discussions with such
persons to identify issues of concern and to ascertain whether the establishment of a negotiated
rulemaking committee is feasible and appropriate. It should also be noted that the NCLB
explicitly calls out for a negotiated rulemaking effort on BIA school construction funding issues.

The Department has retained an independent, impartial convening team from the Consensus
Building Institute, working through the U.S. Institute for Environmental Conflict Resolution
(U.S. Ingtitute), to conduct the assessment and develop this convening report. The U.S. Institute
is an independent, impartial entity with expertise in convening, assessment, and alternative
dispute resolution processes. The U.S. Institute is a program of the Morris K. Udall Foundation,
an independent federal agency headquartered in Tucson, Arizona. (See www.ecr.gov for more
information about the U.S. Institute). CBI is anon-profit organization providing mediation,
facilitation and process design services to numerous federal and state agencies and their
stakeholders. The CBI team includes individuals with experience in education and construction,
aswell asin designing, convening, and facilitating collaborative processes such as regulatory
negotiations. (See www.cbuilding.org for more information about CBI).

CBI has worked with many Tribes across the United States and Canada. CBI’sroleisto serve as
independent, objective process experts and remain non-partisan on substantive issues. Without
exception, CBI abides by the code of ethics of The Association for Conflict Resolution, which
states: “The neutral must maintain impartiality toward all parties. Impartiality means freedom
from favoritism or bias either by word or by action, and a commitment to serve all parties as
opposed to asingle party” regardless of who pays for the services. CBI does not advocate for any
particular outcome or interest and are bound to conduct our work in afair, deliberate, and non-
partisan fashion. (See Code of Ethics, Appendix D).

The scope of the convening process included soliciting views on the school facility topics
identified from the No Child Left Behind Act and exploring the opportunities of and barriers to
negotiated rulemaking. The topicsincluded:
» Methods used to catalog school facilities;
» Formulasfor priority and funding for school replacement construction and new
construction; and
» Formulasfor priority and funding for school renovation and repair.
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To understand the range of perspectives on and interests in these topics, the convening team has
conducted confidential interviews with tribal officials or their designees, representatives of BIA-
funded or grant-funded tribal schools, BIA, Bureau of Indian Education (BIE) and Office of
Facilities Management and Construction (OFMC) staff, and others with an interest in Bureau-
funded school facilities construction (e.g. school boards, Diné Department of Education).

Working through the Bureau of Indian Education, CBI’ s team spoke in person or by telephone
with tribal and school representatives in each of the 21 BIE Line Offices located around the
country. School and tribal officials were invited to participate in these regiona meetingsviaa
letter describing the purpose and logistics of the meeting that was distributed through the BIE
Line Officer (Appendix A). Some schools that did not participate in such meetings were
contacted directly for input. Staff from the Diné Department of Education was also interviewed.
The team aso spoke with representatives from the Bureau of Indian Education, the Office of
Facilities, Management, and Construction, and the Department of the Interior. The team also
conducted two focus group sessions at the July 2007 Bureau of Indian Education’ s first National
Partnership Conference, organized by the National Indian School Board Association.*
Altogether, the team spoke with 198 individuals, representing some 99 different schools. A list
of names of those interviewed is attached (Appendix C).

The individual and group interviews sought input on the following topics:

e Interviewees views on the substantive issues listed above

e Suggestions for how diverse geographic, size, and tribal interests can best be represented
on aNegotiated Rulemaking Committee

e Concernsor barriersto the establishment of and successful conclusion of a Negotiated
Rulemaking Committee on these topics

e Consultative activities and potential approaches to consultation that the Bureau might
undertake regarding these issues

CBI used an interview protocol as a general guide for conducting the interviews (Appendix B).
The interviewers followed the general structure of the protocol, while alowing each
conversation to follow the interests and comments of the interviewees. The assessors made
extensive notes on each interview, and summarized the interviews for internal team use. The
team al so reviewed various documents provided by the Department and interviewees.

This draft convening report was written based on the views and opinions expressed by
interviewees. It compiles the findings from these interviews and makes recommendations to BIA
on the topics and process for rulemaking. This draft report is being made available to all
interviewees for comment, as well asto all tribes, BIA-funded schools, and other interested
parties. Upon collection of comments, the convener will prepare afinal report for the DOI, BIA,
and BIE. That final report will also be made available to the interviewees, all interested tribes,
and the general public.

! The Partnership Conference was held in conjunction with the U.S. Department of Education, the U.S. Department
of Health and Human Services Indian Health Service, the National Indian School Board Association, the
Association of Community Tribal Schools, the American Indian Higher Education Consortium, the National Indian
Education Association, the National Congress of American Indians, the Tribal Departments of Education National
Assembly, the National Education Association, and the National Museum of the American Indian.
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CBI’sroleisto provide an accurate, impartial summary of stakeholder views as represented
during the interviews, and an independent analysis of the situation in order to assist the
stakeholders in making decisions on how to best proceed with aregulator negotiation, other
consensus building process, or other stakeholder engagement process.

Please note that all views are presented without attribution to offer confidentiality to those
interviewed and to encourage readers to focus on the substantive issues. This draft convening
report is not intended to create an accurate history of current conditions or past events, nor to
offer afactual record. Thisdraft report isnot alegal document, technical report, or an
exhaustive study of all the concerns of individuals and organizations with a stake in BIA-funded
school facilities. The final report islimited by the information gathered in the interviews, the
comments and feedback CBI received based on the draft report, and CBI’ s interpretation of that
information. Any errors or omissions are the sole responsibility of CBI.
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[11. FINDINGSON THE SUBSTANTIVE | SSUES:

The following sections summarize the interview findings. The sectionsinclude

A) Findings on the conditions of schools

B) Findings on the methods used to catalogue school facilities

C) Findings on the priority and funding for repair and renovation

D) Findings on priority and funding for new construction and replacement
E) Findings on contracting and project management

F) Findings on the negotiated rulemaking process

A. FINDINGSON THE CONDITIONS OF SCHOOL S

At the outset of the interviews, interviewees were invited to speak about the conditions of their
schools, to provide a context for the substantive discussions about facility construction. We
learned that schools vary in age from fairly new to quite old, and in condition from excellent to
dilapidation. Overall, interviewees perceived that many facilities face an array of physical
problems, including environmental, health and safety, HVAC, plumbing, structural, windows
and doors, electrical, and roofing. See Appendix E for adetailed summary of the specific
physical concerns that were mentioned.

Within the specific facility conditions raised by interviewees, a number of key themes arose,
including:

e Many schoolsareill equipped for theinformation age. Many schools have classrooms
that are unable to meet the infrastructure requirements of the Information Age. With
increasing use of electrical equipment—from computers to copiers to printersto air
conditioners—aged electrical systems are overloaded and inadequate for the new demands
placed on them. More generally, aging physical space was not designed for the extensive use
of computers and electronicsin today’s classrooms.

e Security needsand related funding are major sources of concern for many schools.
Interviewees raised many types of security concerns given the increasing attention to
children’s safety in schools. These concerns include lack of cameras and security guards, too
many doors, buildings, or entrance/exits in the school complex, failed intercom systems,
excessive glass walls'windows, and limited or no perimeter security fences. Some
interviewees asserted that attempts to gain funding for security needs from BIE or OFMC
had been unsuccessful, and several felt that their only opportunity for meeting their basic
security needs lay in seeking discretionary grants from private organizations.

e Agingor poor design may lead to a substandard educational environment. Many
interviewees cited concerns about the general design of their aging facilities. Some schools
were built for open classrooms and the education trends of the 1960’s, and are insufficient for
today’ s educational demands and testing requirements. Some schools were built with modern
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design of the 1960’ s with large, single plane glass windows, which, in the spring and fall in
the Southwest, for instance, cause tremendous heat gain (and thus, create either avery
uncomfortable indoor environment or excessive energy use) and tremendous heat lossin the
winter. In addition, these kinds of designs raise security concerns as well.

e Operations& Maintenance needs are not matched by O& M annual funding. Many
interviewees noted that they do not receive sufficient funding for yearly maintenance and
repair to address problems with their facilities as they arise. Although the requested
maintenance budget is often fully funded, the operations budget is frequently funded at half
of the requested amount. Consequently, school officials find themselves using their
mai ntenance money to cover their operational costs, especialy given rising energy, building
materials, and other costs. In addition, the O&M money is often not received in atimely
fashion, due to federal budget cycles (delayed Congressional passage of budgets and interim
continuing resolutions). Many schools said that the maintenance funds they do spend are
spent reactively, rather than proactively, allowing small and inexpensive problems to become
larger, more expensive ones. Schools often find themselves either unable to do routine
maintenance and repair because their budget was overtaken by rising energy costs, or, find
themselves dipping into their O& M budgets to pay for emergency repairs, then, retroactively
and some time later, seeking and receiving OFM C repair monies for the work. Lastly, many
school representatives and managers noted that many schools do not know how to
appropriately calculate the square footage of their facilities, which is the number on which
O&M budgets are based.

Though the issue of formulas and funding for O& M is not included in the topics highlighted
by Congress for negotiation under NCLB, the relationship between thisissue and the relevant
issues of school repair, renovation and new school construction seemed to interviewees
critically connected to larger repair and renovation efforts.

e Overcrowdingisamajor concern and a sour ce of accelerating physical decline. Many
school and tribal officials commented that their schools are currently operating at an
occupancy level far beyond that for which the school was built. This overcrowding isa
concern in and of itself, for safety, comfort, and academic reasons. In addition, the extra
people and usage leads to added strain on the electrical, plumbing, and other building
systems. Rooms are being used for multiple purposes beyond those for which they were
designed (i.e., gyms as cafeterias and classrooms), sometimes causing damage to specialized
equipment. It isimportant to note that some schools face the opposite problem: rapidly
declining enrollment, unused physical space, and surplus property, which makes maintenance
of unused facilities burdensome and subjects uncomfortable, unoccupied space to vandalism.

Many interviewees with new schools emphasized their concerns about insufficient space
since some of them found that their new spaces had become too small before they even
moved in. The space shortage resulted from inaccurate predictions about future enrollment or
from reductionsin project scope due to budget shortfalls during planning. The use of
modular unitsto provide short-term relief for overcrowding has frequently evolved into a
long-term solution for schools. Almost al interviewees noted that the Facility Management
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Information System (FMIS) does not adequately account for education programming and
thus disconnects the physical space from the education program.

B. FINDINGSON THE METHODSUSED TO CATALOG SCHOOL FACILITIES

No Child Left Behind requires the negotiated rulemaking committee to prepare and submit a
report on “a catalog of the condition of school facilities at all Bureau-funded schools....” This
report isto incorporate the findings from a national survey of facilities conditions that was to be
developed by the General Accounting Office (GAO).

On July 31, 2003, GA O submitted areport to Congress, which focused primarily on areview of
the Facility Management Information System (FMIS), the system being used to catalog the
conditions and needs of BIA schools, then initsthird year of operation. This report found that
FMIS improved upon shortcomings in the former system, that BIA and its contractor were
making progress in validating the accuracy and completeness of the systems’ data, though they
are still behind in entering those corrections into the system. The report also identified some
recommendations to improve accuracy of the data, from analyzing errors from the field to
providing better training, guidance and technical assistance, and establishing data standards and
related performance criteriafor BIA employees who are entering and reviewing the data.?

Given thisfocus on FMIS in the GAO report, and the current role of FMIS in catal oging the
conditions of schools and in determining the funding and priority for school renovation and
repair, the assessment team asked interviewees to speak about their experiences and perspectives
on the system'’ s advantages and problems.

The following findings focus on interviewees perspectives on FMIS.

e TheFMISis, in general, working as a catalog of conditions. Most interviewees noted that
the system was a significant improvement over former systems, and that recent changesin
training and access have made it more available and useable. Many felt that a system like
FMIS was needed to help catalog the conditions of facilities, and to guide decision-making
on school renovation, repair, and replacement. Many noted that using a single system,
accessible from the local school to OFMC in Reston, Virginia allows all to have accessto
information about school facilities. Some interviewees noted, however, that access to the
system could be unreliable and be off-line for weeks at atime.

e FMISdataentryislaborious, and skill- and time-intensive. Interviewees repeatedly
expressed concerns about their capacity to keep up to date on data entry. Some described it as
afull-timejob; yet, few schools have the resources or staff to dedicate to the task. Many said
that they were behind in entering their backlogs. Many interviewees noted that with frequent
personnel changes, it was difficult to keep skilled personnel who could learn, update, and
manage the system well. Some mentioned that with limited staff and pressing physical
mai ntenance needs, representatives of smaller schools simply could not give priority to data

2 GAO-03-692 BIA School Facilities Management
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entry—even though they recognized that doing so further disadvantaged the school over time
by not obtaining repair monies.

e Cost estimatesin the FMIS are often unreliable. There were particular concerns about the
accuracy of the cost estimations for the backlogs. Despite what is described in the GAO
report as a software tool to help develop accurate cost estimates, many schools described the
task of making accurate estimates of the costs of repairsto be challenging and overly time-
consuming. It was also perceived by some as political: school representatives felt obligated to
understate repair costs to increase their probability of actually receiving funding—only then
to recelve insufficient funding to complete the repairs. Others noted that they would
overestimate costs of projects, recognizing that someone el se above them would adjust the
estimate downward. Interviewees aso stressed that, due to the time |apses, even accurate
assessments of costs were usually outdated by the time the money was allocated and
contracted, due to inflation and rising construction costs.

Many raised concerns that the hired architectural and engineering (A& E) firms that reviewed
and revised cost estimates often underestimated costs and failed to take into account the
unigue circumstances of Indian schools (remote locations, federal contracting and
procedures, increasing costs of building supplies, etc.). Some felt that the A& E verification
process was ineffective and punitive, rather than helpful in improving data collection and
minimizing the burden on schools. Some in the OFM C system generally noted that A& E
firms do not aid the schools in addressing deficiencies nearly as well as they ought to and
would prefer that full time OFMC or federal employees took on this role. Some interviewees
raised concerns about having outside contractors filling this role, who had no accountability
to the schools, tribes and public.

e FMISdoesn't sufficiently allow for educational programming needs. Currently, the
FMIS system is not able to take into account the programmatic and academic needs of
schools. Interviewees from schools and from OFMC agreed that this was a major
shortcoming in need of correction. Examples included:

0 Theneedfor alibrary

o Classrooms or gym that are too small

o Classroomsthat are inappropriate for added grade levels or for separating

middle school students from high school students

0 Portable partitions instead of walls that allow in noise

0 Theneed for wiring to support acomputer center and Internet connections.
Although the system sufficiently catalogues much of the physical conditions of the facilities
it does not link the information to the actual educational needs and programs of the school,
nor does it consider future projections of changing needs.

e TheFMISsystem doesnot provide a holistic view of the school facility asit actually is.
Many interviewees noted that the system adequately catalogues individual repair needs as
well as larger renovation projects (comprised of several repairs), but it does not communicate
an accurate holistic picture of the school facility to people outside the school. Interviewees
expressed concern that the FMIS treats projects as discrete, even though many projects
depend upon sequences of smaller steps and relationship with interrelated physical systems,
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such as HVAC, windows and doors, and electrical systems. Regarding project sequencing,
some noted that the FMIS system doesn’t adequately link related items—for example, a
concrete pad for anew modular unit that also ultimately requires a handicapped ramp to
receive an occupancy permit.

e TheFMISsystem may not meet the full requirements of the NCL B “ catalogue of school
facilities.” Some interviewees commented that NCLB also required GAO to use additional
datain their survey, including an evaluation and comparison of the school systems of the
Department of Defense and the BIA, and the methodol ogies of the American Institute of
Architects or other associations, and felt strongly that such evaluations and comparisons were
needed. Interviewees from OFMC mentioned that such comparisons would be impossible,
since DOD does not use aformulato prioritize construction funding.

e Pressing needs can overwhelm the careful, rationalized planning of FM1S. Some noted
that the deteriorating conditions of facilities, coupled with unexpected events, overwhelm the
FMIS system and general planning. Some noted that because many backlog projects don’t
get funded, the problems grow worse. Also, when emergencies happen, the school’s
priorities change suddenly and dramatically. For instance, one interviewee noted: “I had a
dust storm throw rocks into condenser coils on the roof, so, had to push that to the top of
emergency spending, and that upended my priorities.”

e Theconnection between FMISinformation and the prioritization and actual funding of
projectsisopaque. While many interviewees noted the general sufficiency of the FMIS
system, most also noted that they have little or no idea how the FMIS information is linked to
actual prioritization and funding of repair and renovation projects. Some noted that as their
backlog grows and projects are not funded, they become less motivated to keep up the data
because it has no apparent connection to actual funding. One interviewee noted: “We keep
entering the data, and the backlog grows, but we don’t see much, if any, progress...It's
depressing.” Many noted that the FMIS catalogue of projects, their categorization, and
ultimate funding bear little or no relation to the actual priorities of eliminating pressing
problems or resolving smaller problems before they grow larger. This disconnect between
data and funding is covered more thoroughly below.

C. FINDINGSON THE PRIORITY AND FUNDING FOR REPAIR AND RENOVATION

No Child Left Behind calls for the negotiated rulemaking committee to develop arenovation and
repairs report that determines renovation needs (major and minor) and aformulafor the equitable
distribution of funds to address such needs, for Bureau-funded schools. The NCLB Act notes that
the formula developed shall utilize necessary factors in determining an equitable distribution of
funds, including such factors as the size of the school, school enrollment, the age of the school,
the condition of the school, the environmental factors at the school, and school isolation.’

3 PUBLIC LAW 107-110—JAN. 8, 2002 115 STAT. 1425 Part E
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The current FMIS system generally breaks repairs and renovations into two broad categories.
Minor improvement and repair projects (MI&R) are those exceeding $2,500, but generally under
$250,000 in cost. Facility improvement and repair projects (FI&R) are those projects generally
exceeding $250,000 in cost. MI&R projects are typically discrete backlog issues such as
replacing a ceiling in asingle room or installing emergency lights. FI&R projectstypically
include multiple discrete projects that in total add up to amore major project or renovation, such
asreplacing HVAC, lighting, and the roof of an existing gymnasium. The FMIS system aso
breaks projects down into various categories such as serious saf ety deficiencies (S1) or afacility,
grounds, or infrastructure deficiency that renders afacility or system inoperable (M1). Numbers
per designation indicate higher or lower priorities (with 1 being the highest priority within a
category).

The following summarizes the findings from CBI’ s interviews regarding school repair and
renovation.

e Theoverall annual repair and renovation budget isinsufficient. Many noted that despite
numerous challenges and inefficiencies to the current system of identifying and prioritizing
needs, the underlying issue is that the federal government allocates too little money for too
many needs each year. Thus, schools specifically and BIA more generally are forced to make
difficult choices that leave many schools, and most importantly, the children they serve, in
substandard and declining facilities. One individual noted BIA isfaced with the hard task of
taking $1 million of need, for instance, and tranglating that into $250,000 of projects, given
monies allocated. Many noted that inattention to life cycle costing and deferred maintenance
means, in the long run, that the government spends more as problems compound one another.

e Thenprioritization of funding for repairsand renovation is often viewed as opaque,
arbitrary, and disconnected from the pressing needs of the school. Perhaps the most
common and strong concern voiced by interviewees from schools and tribes was that they did
not understand how the data and backlogs from FMIS lead to the funding of actual MI&R
and FI&R projects. Oneinterviewee said: “| have no sense of who is making the choices
about which projects are funded when.” Some understood that the different categories of
backlogs were weighted differently, but most complained that there was no predictability
about if or when they would receive funding to repair the backlogs that they entered. Schools
commented that funding unexpectedly arrives for some projects, while others remain
unfunded, and that the priorities set by the schools did not guide decisions on which backlogs
were funded. Many felt that the funding decisions seemed incomprehensible and often
arbitrary. One interviewee said, as areflection of many others comments: “We may
prioritize afloor repair one year. It goes through our EL O, to the region, then to OFMC.

Each time, some one else may reprioritize [our request]. We don’t often know the changes or
why changes were made to our list of priorities. Eventually, some money comes back, for
this or that project, but not in any coherent, sensible, or explainable way from our viewpoint
on the ground.”

In addition to not understanding the algorithms of the backlog funding formula, some of the

school representatives and tribes voiced strong perceptions that many of the funding
decisions were not based on pure formulas; rather, personal relationships with OFMC,
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political clout, and dogged persistence accounted for different outcomes. Some noted that
simple proximity to the ELO or regional offices increased the chances of funding (in short,
the school facility person can more easily show up in-person and advocate for their needs). A
few interviewees mentioned that because the prioritization formulas have never been written
into regulation, thereis alack of transparency and clarity that they hope to see rectified by a
negotiated rulemaking process.

Interviewees from OFM C agreed that schools and tribes do not have a good understanding of
how prioritization of the backlogs occurs, and mentioned the need to provide more education
to schools on this topic. They also mentioned the high turn over of school staff as a challenge
for spreading knowledge about the system. Some noted that if schools cannot complete the
various administrative procedures due to understaffing or unskilled personnel, the correct
repair projects do not get entered into the system. For instance, a safety office completes a
safety report identifying key repair items related to health and safety, which receive priority
for funding in the system. However, before those items are “valid” in the system and
available for funding, the school must complete a safety abatement plan. If that plan is not
completed, the safety items aren’t considered by the FMIS system, and no funding ensues.

e Theprioritization processisviewed astoo multi-layered and bureaucratic. Many noted
that the approval process is opaque, in part, because the multiple layers that priorities must
go through in order to finally receive funding approval. As an example, individual schools
are often asked for their priorities for funding (recognizing certain safety issues are
automatically given priority in the system). The line office then reviews these priorities
across the schools under their jurisdiction, and they are reviewed again at the regional level
by the agencies under that jurisdiction, then again at the central OFMC office in Albuquerque
across all regions. In addition, safety officers may have had a hand in identifying some
priorities and A& E firms may have had a hand in adjusting the data in terms of projects or
their cost estimates. Most view this process as complicated and slow and ultimately
decreasing the likelihood the schools will get their priority needs met. Some noted that this
approach leads to significant inefficiencies. One interviewee noted: “We got money for a
handicapped ramp to an older art room we never use anymore. So, now we have avery
expensive ramp into a storage room when we have so many other pressing priorities like new
doors, windows, and HVAC.”

e Prioritization for school repair and renovation should betransparent, efficient, and
integrated. Interviewees from schools, tribes, and the government al spokein favor of a
process to collaboratively develop a set of criteria, formulas, and/or administration that
would assist in prioritizing funding for school repair and renovation. Some interviewees
thought that the current approach simply needs to be better explained, shared, and articul ated.
Some thought it would be better to push prioritization down to the line offices and their
schools. Some kind of formulamight allocate dollars to regions or line offices, and then
schools might sort out among themselves how to allocate limited dollars each year. Some
thought that the approach ought to include a clear, explainable, and reportable formula that
all might agree to. Some note that the approach has to vary by region and tribe. Some larger
tribes have education offices and management that might make decisions; others would still
need extensive BIA involvement.
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Funding for necessary repairsistoo slow. Many interviewees mentioned the problems
caused by thetime lag in receiving FI& R and MI&R funding for facility needs. When small
repairs (aleaking roof) are not made quickly, larger and more costly repairs (a new wood
floor) become necessary.

Problems arisein sequencing and coor dinating acr oss pr oj ects. Interviewees commented
that the funding for most renovation projectsis allocated for discrete repairs, even though
there might be multiple, interdependent repairs needed for the same space. Poor sequencing
of projects can cause waste and confusion. Examples included a school receiving funding to
fix the steps of a building for which they are awaiting funding to completely rebuild, or
receiving modulars but awaiting funds to build a handicap accessible ramp to alow the
modular to receive an occupancy permit. One interviewee stated: “We have to figure out a
better way to do longer-range planning. We start and stop projects, don’t sequence them
right, and that al ends up costing more [of the] money we desperately need.”

Any system will have to deal with structural conflicts of interest. Some interviewees
noted that any system, now matter how well designed, would have to contend with inherent
conflicts of interest between the “field” and “headquarters.” Individual schools are always
going to find their needs most pressing and regional and national offices always will have to
make hard choices among numerous projects given funding levels and needs. Thus, some
interviewees noted no system can be entirely seen as “fair,” but a better way of doing
business can certainly be seen as “more fair and efficient.”

D. FINDINGSON PRIORITY AND FUNDING FOR NEW CONSTRUCTION AND
REPLACEMENT

No Child Left Behind directs the negotiated rulemaking committee to devel op a school
replacement and new construction report that determines replacement and new construction
need—and aformulafor the equitable distribution of funds to address such need—for Bureau-
funded schools. The NCLB Act notes that the formula developed shall utilize necessary factors
in determining an equitable distribution of funds, including such factors as the size of the school,
school enrollment, the age of the school, the condition of the school, the environmental factors at
the school, and school isolation.

Sincel989 the BIA has published a priority list of replacement schools in the Federal Register
and has used thislist to request replacement school appropriations from Congress. Asthe
schools become funded and the priority list decreases, the BIA has prepared and requested
applications so additional schools may be prioritized and added to the replacement school
priority list. The BIA requested information from school administrators and boards to use to
evaluate each applying school facility. Two evaluations teams are generally used to review each
application — ateam to evaluate the physical condition of the school and ateam to review the
school’ s education programmatic needs — and submit cumulative scores to the Director, Office of
Indian Education Programs and the Assistant Secretary of Indian Affairs for their review and
concurrence. In 2001, the Bureau published another Notice in the Federal Register on July 11,
2001 (66 FR 31248) calling for applications based on the revised instructions and ranking
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criteria. Applications were evaluated and ranked according to the revised criteria stated in the
application and from the list of ranked schools, the first nine schools were placed on the FY 2003
Education Facilities Replacement School Construction Priority List. In 2005, the Department of
Interior directed the Secretary of the Interior to submit anew Priority List to Congress. A new
process was used to develop the Priority List and an independent contractor conducted a site
review and arating of each of the identified schools' core academic and/or dormitory facility.
Thefina listing of the 14 schools identified for the Priority List was published in the Federad
Register March 24, 2004.

The following summarizes the findings from CBI’ s interviews regarding new construction and
replacement.

e Schoolsarenot well informed about the priority list for replacement and new
construction. Though afew school or tribal officials seemed to have a clear understanding
of how the priority list was established and whether they are on it, this was the exception.
Most interviewees did not know how the list was developed, how, when, and why it changed,
whether they were on it and what their priority ranking was, when and why they have moved
up or down, and when they might get their new schools. As one interviewee stated: “No one
understands the priority list and why things happen as they do.”

e Prioritization for replacement of schoolsis seen as highly political. Many interviewees
stated that they believe the prioritization of funding for replacing schools has, at |east
historically, been highly political. Interviewees had a range of stories of how their placement
on the school replacement list changed from year to year and how various tribes had utilized
lobbyists as well as Congressmen and Senators to influence BIA priorities. One interviewee
captured the sentiments of many in saying: “The system isinherently unfair and political at
this point. We got on the list, but further down. We got our Congressman to tour the facility
and he assured us we would go higher. Then, we went up, but later, went lower down again.
The real need isn't reflected in these choices.” Some note that the decision-making processis
improving and the formulafrom FMIS (that indicates when the backlog grows to more than
60% of the school replacement cost) is becoming more influential in funding decisions.

e Thelast competitive application process was per ceived as subjective. Most interviewees,
including many BIE and OFMC representatives, felt that the mechanism used to develop the
current priority list was ineffective. They commented that it was not based on clear,
consistent criteria, and gave an advantage to tribes with the resources to hire staff or
consultants to write the proposal. Some interviewees also felt that the process was overly
laborious. In short, the schools with perhaps the most need were least likely to be ableto
marshal the resourcesto “win” in the application process.

e Prioritization for school replacement should be based on transparent and jointly
acceptablecriteriafor prioritizing. Interviewees from schools, tribes, and the government
al spokein favor of aprocessto collaboratively develop a set of criteriathat would assist in
prioritizing funding for school replacement and new construction. Many offered initia
suggestions of criteria, including level of need, length of time waiting, geo-physical climate,
poverty of population served, capacity of the tribe/school to get started, cost-share ability,
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school population (number of children) affected, and remoteness. Severa interviewees
commented that site visits should be included in the decision-making process. Many of the
interviewees were attentive to the question of fairness, and offered different opinions on
whether cost-sharing, formulaic approaches, or direct congressional action are “fair”
strategies for getting funding for new schools. While most interviewees want a clear,
transparent, and predictable approach to school replacement, they also noted that the facility
conditions on the ground are dynamic. NCLB calls for a 40-year list, but many interviewees
from OFMC and schools found thisinfeasible and undesirable if the list were “fixed,” since
unexpected, sudden damages can dramatically alter the condition of schools. Many felt that a
new prioritization approach should aim for both consistency and flexibility based on need.

e Budgetsfor replacement and new construction do not account for inflation. Asin the
case of renovation and repair, the budgeting for new construction projects are often
insufficient due to inflation, increasing building materials costs (rising steel costs due to
demand in Chinaand wood costs, from time to time, due to events like major hurricanes),
and unrealistic expectations about construction work in remote areas under federal
contracting rules. This budgeting and cost estimating for replacement schools may be even
more problematic than for repair and renovation, since these large proj ects often take years to
be funded, designed, and constructed. Most school s/tribes with financial resources find
themselves making up for shortfallsin order to build the schools they initially planned. Those
without their own resources have to scale back their facilities and go without critical needs.
This leads to new schools that are outdated even as they open.

e Critical needsareleft out of new schools. Many of the amenities that schools see as
necessities are removed or not included in the funding for new school facilities. These
include bus garages (which, according to some interviewees in very cold climates, need to be
heated), maintenance facilities, staff housing, recreational facilities, and so forth.

e School replacement, repair, and renovation prioritization may cause short-term
problems. Some interviewees noted that once a replacement school is approved, the repair
funding for the existing facility is reduced. Consequently, while schools wait for new
construction, they face short-term facility problems in the interim that may impede their
educational programs. One interviewee noted: “While we are waiting for our new school, we
don't get sufficient repair money. For instance, the roof |eaked, water damage occurred, we
got mold, and then had to evacuate the school. We couldn’t use 25 rooms the last month of
school.”

E. FINDINGSON CONTRACTING AND PROJECT MANAGEMENT

In addition providing input on the three substantive issues of 1) a catalogue of school conditions;
2) formula and priorities for renovation and repair; and 3) formula and priorities for replacement
and new construction; interviewees spoke in detail about the process of contracting and
managing projects once they were funded. Though these issues are not directly part of our scope,
given their intimate relation to overall facilities, we have included these findings as well.
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Therelationships between schoolsg/tribesand OFM C during projects areinefficient and
unclear. Interviewees from tribes and schools named many challenges in working with
OFMC to accomplish their renovation or new construction projects. Many pointed to alack
of accountability, transparency, and efficiency, including long wait times for responses, ever-
changing contact people, and unclear and inconsistent requirements. Some commented that
because procedures for project management have never been written into regulations,
expectations for schools and tribes were unknown and at the whim of the individual project
officers at OFMC. There was a perception that personal connections and relationships led to
differential outcomes. Several interviewees felt that OFMC as an office was too removed
from the schools and from educational expertise, and that school construction management
should be part of the functions of BIE.

OFM C/Bureau oversight on projects can be problematic. Some construction projects are
managed and led by OFMC. Some advantages of this were mentioned, including OFMC’s
expertise on contracting, more government oversight of contractors, and more OFMC
responsibility for cost overruns dueto inflation or errors. However, a number of problems
with this model were also cited, including lack of responsiveness of the contractorsto the
wishes of the schoolg/tribes, lack of oversight of contracting team by the school, and lack of
contractor knowledge of regiona (i.e., climate-related) and functiona (i.e., educationally-
related) needs. As examples, interviewees mentioned the use of exposed pipes on ceilings
that students could grab and pull on, open ditches for drainage that students could fall into,
and flat roofs in tornado-prone areas. Schools representatives were also concerned that they
were unable to enforce acceptable behaviora norms on contractors—including banning
smoking, weapons, sexua harassment—or require background checks and 1Ds, given their
proximity to students. They commented that contractors did not see themselves as working
for or accountable to the schools or tribes, and that contracting officers from OFMC often did
not communicate with or represent the school.

Tribal/school oversight on projects can also be problematic. Some schools and tribes
managed renovation and replacement projects through BIA grants. Schools or tribes that had
knowledge and experience overseeing such projects approved of this method. However we
also heard many concerns about this structure. Several interviewees spoke of the lack of
expertise that some schools or tribes may have in contracting, procurement, and project
management. There were also concerns that some tribes accepted contractor bids from
relatives, or for political reasons. Most vexing to many interviewees, though, was the
difficulty in coordinating steps with OFMC, who provided little oversight yet had to approve
plans at multiple stages. Slow responses led to increased costs, with no increased funding,
requiring projects to be scaled down.

Coderequirements of OFM C/BIE are hard to meet. Several interviewees spoke of the
different construction codes—including regulations, policies, and other mechanisms—
required by OFMC or BIE, that go beyond those required by state or federal law, and how
these created problems for contractors who were used to following state and federal codes.
Othersfelt that some BIE codes were less stringent than state codes, and were dissatisfied
when not provided the funding to construct to higher levels. Several interviewees aso had
concerns about meeting ADA codes for renovation projects, as many of the facilities needing
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asmall repair would require a complete rebuild in order to meet the newest requirements.
Many interviewees spoke of new or renovated buildings that sat empty for years after
completion because they could not receive their occupancy certificates due to code
violations, and some schools were not able to obtain O&M funding due to small
discrepanciesin code.

FINDINGSON THE NEGOTIATED RULEMAKING PROCESS

Many interviewees had not participated in the previous negotiated rulemakings for NCLB and
therefore had limited comments on the process. Those that had knowledge of the previous
efforts, or had participated directly, expressed strong views on the subject. Our findings thus
reflect a general sense of the requirements under NCLB and specific suggestions from a smaller
number of interviewees about how to ensure an effective process.

Theregulatory negotiation on theseissuesisrequired by law and must be done. Most
interviewees were uneguivocal in their view of whether aregulatory negotiation would and
should take place. Almost all stated that the processis required by law, makes the BIA more
accountabl e to tribes during and after the process, and must be funded and undertaken. Even
among those who have had previous experience and recognize the limitations of regulatory
negotiation called for the process to be undertaken.

Representation isand will remain a challengeto regulatory negotiation. Some
interviewees raised the concern about how any process involving a committee of 25 members
can adequately and effectively represent the interest of 187 different schools and numerous
tribes who either manage or use these schools. Some noted that in the last regulatory
negotiation it was difficult for committee members to adequately reflect their own Tribe's
views, not to mention trying to coordinate across tribes to reflect broader interests. Some aso
noted concern about who represents whom at the table. Some noted that if tribes or BIE
selects school officia's who are BIE employees to represent them, they would by nature of
their employment be biased toward Bureau versus school interests. Others noted that they are
concerned that the members at the table not be attorneys for any particular interests, but
rather representatives with extensive experience in schools, school facilities, and construction
project management and funding. Some interviewees noted that the Committee must, to the
extent possible, reflect the range of schools served by the Bureau, be that by size, age, and
wealth of tribes, geography and so forth. Some noted tribal education organizations such as
the National Indian Education Association, the Association of Community Tribal Schools,
and the National Indian School Board Association were important to include on the
committee. Some noted that DOI should not be appointing tribal representatives, but should
leave those appointments strictly up to the tribes. Some reminded us of the clear formulafor
balance of memberslaid out in the NCLB Act.

Theregulatory negotiation must be authentic and not pre-decisional. Some interviewees
expressed concern that a regul atory negotiation would simply provide “window dressing” on
decisions that the Bureau has already made about how to address these issues. Some
interviewees noted that such a process should not be about ssmply learning, education, or
understanding, but aformal, structured negotiation in good faith to revise and improve the
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current system regarding these issues. Consequently, these interviewees stressed the
importance of the process of being able to generate options and new ideas, consider arange
of choices, and to collectively undertake the work rather than to be dictated to by the Bureau.
Broader distrust and doubts about the effectiveness of formal government-to-government
consultation and the long history of BIA-Tribal interactions certainly influence how
individuals view the potential of regulatory negotiation on these specific matters.

e Theregulatory negotiation must betied to broader outreach. Some interviewees noted
that aregulatory negotiation alone, with alimited number of representatives, is necessary but
not sufficient for reaching an effective consensus approach to these issues. These
interviewees encouraged the Bureau to find ways to ensure that the regulatory negotiation is
tied to broader tribal participation, engagement, and outreach. Suggestions included holding
meetings in diverse geographic locations, hosting websites, newsl etters, a national workshop,
update conference cals, and linking formal, typical tribal consultation or more broad public
outreach on these issues with the regulatory negotiation. Some suggested the meetings should
at least be held in Arizona, New Mexico, North Dakota, and South Dakota.
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V. REVIEW AND ANALYSISOF THE REQUIREMENTSFOR A REGULATORY
NEGOTIATION

The federal Negotiated Rulemaking Act of 1996 (for more information, see
http://www.archives.gov/federal_register/public_laws/ negotiated rulemaking_act/561.html)
outlines the following criteriafor determination of need for a negotiated rulemaking committee.

1) Thereisaneed for therule;

2) There are alimited number of identifiable interests that will be significantly affected by
therule;

3) Thereis areasonable likelihood that a committee can be convened with a balanced
representation of persons who: (a) can adequately represent the identified interests; and
(b) are willing to negotiate in good faith to reach a consensus on the final rule;

4) There is areasonable likelihood that a committee will reach a consensus on the proposed
rule within afixed period of time;

5) The negotiated rulemaking procedure will not unreasonably delay the notice of proposed
rulemaking and the issuance of the final rule;

6) The agency has adequate resources and is willing to commit such resources, including
technical assistance, to the committee; and

7) The federa agency, to the maximum extent possible consistent with the legal obligations
of the agency, will use the consensus of the committee with respect to the proposed rule
asthe basis for the rule proposed by the agency for notice and comment.

Below we summarize CBI’ s findings, based on the above-mentioned criteria, in relation to the
particular issues of BIE-funded schools and their repair, renovation, and replacement.

A. ISTHERE A NEED FOR A RULE?

The NCLB Act clearly callsfor arule on these issues. The Act also callsfor a*“report” on these
issues, which is not arule or regulation. However, arule can be developed for making formulas
and processes for priority and funding for school repair, renovation, replacement, and new
construction. It isnot likely to develop arulethat isa* catalogue” of school facilities. However,
the Committee would have to take up the question of the adequacy of the FMIS as a proxy for
that catalogue, the GA O report, and other findings on whether an adequate inventory or

catal ogue exists through some current document, database, or other means. It is our
understanding the issues pertaining to nationa criteriafor home-living situations has already
been addressed in previous NCLB Act negotiated rulemakings and final rules will be
forthcoming from the Bureau.

B. ISTHERE A LIMITED NUMBER OF IDENTIFIABLE |NTERESTS?

This criterion involves two key issues. First, the subject matter must be sufficiently focused, and
second, there should be identifiable interests who can organize and discuss that subject. We
conclude that the subject matter is focused, specific, and limited, and thus provides a sufficiently
constrained scope. We are concerned that the Act requires the committee to prepare and submit a
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“catalogue’ of the conditions of schools; this would be a daunting and detailed task for alarge
committee. In scoping the regulatory negotiation, we believe that the BIA, in concert with the
Committee, would have to further scope and refine thisissue.

Second, pertaining to identifiable interests (not individuals or specific groups), we conclude that
general interests are identifiable: these are the school officials, parents, students, tribes, and
government officials who are affected by or manage school facilities, aswell asthe BIA, BIE
and OFMC. Given the number of schools, the number of tribes being served, the diversity and
complexity of school administration, effectively representing these identifiable but diverse
interests on a Committee limited in number will require creativity, some coalitions, and
negotiation. The representation issue is discussed below.

C. CAN A BALANCED, REPRESENTATIVE COMMITTEE BE FORMED?

We believe that this criterion is most difficult to meet given the unique context of Bureau funded
schools and their stakeholders. The Bureau’' s 187 schools serve over two hundred tribes. Each
tribe is unique and sovereign, with its own interests, governance, and relationship to its schools.
Some tribes simply send some of their children to schools operated fully by other tribes or by
BIE on other tribal land. Some large tribes, such as the Navajo, have their own overarching
department of education. A committee manageable in size (FACA calls out for no more than 25,
though that limitation can be relaxed) and also representative of those many tribesis not
practically possible. One tribe cannot be asked to represent completely the interests of other
Tribes, and their schools, parents, and tribal council. Each school is governed slightly differently.
In some schools, BIE employees are the final decision makers. In other cases, Tribes maintain
strong control, hire and fire, and make final decisions. Because the tribes are located across the
U.S,, geographic breadth is also difficult to obtain in arepresentative and balanced way. We
believeit is not possible to convene a practically sized, workable committee that fully and
adequately allows representation across all Tribes. The NCLB spells out aformulafor addressing
this challenge, based on each tribe’s proportional share of studentsin the BIE system, and thus,
provides some guidance. Further recommendations in Section VI address this challenge.

D. ISTHERE LIKELIHOOD OF REACHING CONSENSUS?

Given that the subject matter is focused, specific, and limited, and, all interviewees expressed a
desire to improve the current methods for prioritizing and funding facility repair, renovation, and
replacement, we believe thereis alikelihood of reaching some useful consensus. Consensus will
not be easy to achieve. Limited funds force hard choices and thus any formulas and processes
laid out, however fairly they intend to be, will affect schools and Tribes differently. Competition
for limited funds can set small and large schools and different tribes against one another.
Managing a system as diverse and diffuse as the Bureau-funded schools (or any complex school
system) must balance individual needs against system-wide policies, goals, and constraints. The
long and historic relationship between the Bureau (federal government) and the tribes makes any
negotiation between them difficult and complicated. Nonethel ess, based on our interviews we
conclude that thereis strong interest, a Congressional mandate, and a strong desire among all
parties to improve the current approach to these issues. These factors may help a negotiated
rulemaking committee achieve some meaningful consensus.
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E. WILL THE NEGOTIATION PROCESS UNREASONABLY DELAY RULEMAKING?

It isdifficult to ascertain if negotiated rulemaking will “unreasonably” delay standard
rulemaking. Considering, convening, and managing a regulatory negotiation process takes
significant time: sometimes from 2 to 3 years from start to finish. Upon completion of that
process, the federal agency still hasto draft final rules and move them through the formal
administrative promulgation process (listing in the federal register, public comment, and in this
case, some form of government-to-tribal government consultation, response to comment, and
issuance of the final rule). The aspiration of negotiated rulemaking is that by involving
stakeholders in the making of the rule, the ultimate rule will be better informed, more appropriate
to the needs of diverse stakeholders, better understood by those stakeholders, more likely to be
implemented effectively, and less likely to be legally challenged. However, thereis no guarantee
that all of these aspirations will be met. It is possible that simply promulgating a rule through the
standard process may be more efficient in terms of time, money, and resources spent on the
process. However, given that Congress mandated negotiated rulemaking on this issue, one can
assume Congress has deemed that any potentia delays are outweighed by the benefits of
undertaking the process.

F. ARE THERE ADEQUATE RESOURCES TO SUPPORT THE PROCESS?

Given the challenges of representation noted above, our recommendations include additional
outreach necessary to make the process robust and effective. This additional outreach along with
the extensive amount of time needed for Bureau employees and tribal representatives, to prepare,
participate, caucus, consider, and strategize, is substantial. Thus, this regulatory process will
reguire an extensive investment of time, money, and personnel by all. Given constrained budgets
and the tremendous needs of facilities, we want all partiesto carefully balance the costs and
benefits of undertaking a negotiated rulemaking with the ways in which the same resources
might be spent on other activities such as direct repair and renovation. At the same time,
Congress has mandated this regulatory negotiation and thus requires the Bureau to find adequate
resources. Furthermore, most interviewees, despite their specific facility needs, expressed a

desire for the process to proceed because it could make long-term predictability areality.

G. DOESTHE AGENCY COMMIT TO USE CONSENSUS |F REACHED?

Though we cannot speak for the Bureau, it is our understanding, and it is arequirement of the
Negotiated Rulemaking Act, that federal agencies that undertake such processes will abide by the
consensus of the group aslong as. 1) the agency is a party to the negotiations and any resulting
agreements; 2) consensus is clearly defined in the ground rules or protocols for the process; and,
3) the consensus reached is legal and implementable.

H. SUMMARY
The following table provides a summary of our findings for each of the criteria. While we

believe thisto be a useful analysis, we note that the NCLB Act explicitly calls out for a
negotiated rulemaking on these issues and, to some degree, thus preempts any anaysis.
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CHART 1: Criteriafor Initiating Negotiated Rulemaking

CRITERIA AND DISCUSSION YES | NO | MAY-
BE

1. Need for aRule X

2. Limited number of Identifiable Interests? X

3. Balanced, Representative Committee? X

4. Likelihood of Reaching Consensus? X

5. Not unreasonably delay rulemaking? X

6. Adequate resources to support process? X

7. Commits to use Consensus if reached? X
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VI. RECOMMENDATIONS

The section below details our draft recommendations, based on our interviews, regarding
regulatory negotiation pertaining to the repair, renovation, and replacement of BIE-funded
schools.

A. INITIATE THE REGULATORY NEGOTIATION (REG NEG)

In our best professional judgment, we conclude that a consensus-based negotiation to develop
proposed regulations should beinitiated. This recommendation is based on the following
rationale (and further detailed according to the Negotiated Rulemaking Act in the section above).
e Theregulatory negotiation has been mandated by law and is clearly detailed in the No
Child Left Behind Act.
e Almost al interviewees expressed a strong desire to have a say in and influence the
prioritization and allocation of school construction funding.
e A regulatory negotiation will provide aformal, structured process for tribes and their
representatives to engage with the Bureau on these issues.
e Theissuesfor discussion are focused, specific, and narrow enough to be managed within
areasonable number of meetings over areasonable period of time.
e Representatives of diverse schools and tribes can likely be convened (though full
representation of all tribes remains a concern).

For the Bureau to establish a negotiated rulemaking committee, it must first issue in the Federal
Register aNotice of Intent to Proceed with Regulatory Negotiation. Often, though not always,
that Notice includes arationae for the negotiated rulemaking, some general sense of its goas
and objectives, and calls for nominations to a Committee. The public (tribes, schools, others)
may comment on this Notice during a public comment period, and as nominations for Committee
membership are sought in the Notice, tribes may nominate representatives to the potential
Committee.

B. PROCEED WITH THE REG NEG IF TWO CONDITIONSARE MET: IF
SUFFICIENT FUNDSARE AVAILABLE AND IF THE COMMITTEE MEMBERSHIP IS
GENERALLY SUPPORT.

The BIA should proceed with the regulatory negotiation if they are able to obtain sufficient funds
for arobust, inclusive, and thorough process and if the Bureau can convene areasonably
balanced Committee in the view of tribes and schools. In order for the process to be as robust,
inclusive and thorough as possible, the process will not be inexpensive in terms of time, staff
resources nor costs. Funding travel for representatives from across the country, possibly
providing them resources to caucus with tribal representatives not at the table, organizing
associated public outreach in tribal communities that will be needed to supplement alimited
Committee membership, and covering the costs of mediation will be substantial. Without
sufficient funding, the process will likely be too cursory, limited, and unsatisfying to most
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participants. Thus, the regulatory negotiation should only proceed if the Bureau and/or
Department can secure sufficient resources for an effective process.

Second, we conclude that regulatory negotiation should only proceed if representatives of tribes,
schools, and the public make generally supportive comments during the public comment period
on the draft composition of the Committee. As noted in our discussion of the Negotiated
Rulemaking Act criteria, we believeit is not fully possible to convene apractically sized,
workable committee that fully allows complete representation across all Tribes. However, the
NCLB spells out aformulafor addressing this challenge, and thus, provides some guidance.
Furthermore, we set forth additional recommendations below on how the Committee might be
convened and structured to increase transparency, inclusion, and accountability. However, if the
Bureau makes every reasonable effort to ensure afair and effective convening (as suggested in
this report and the comments to this report), and the draft Committee composition nonethel ess
receives substantial criticism, it may suggest that constructing a“balanced, representative’
committee is not feasible.

Once the Bureau determines the composition of the Committee from nominations obtained in
response to the request in the Notice of Intent, the Bureau must work with the Department of the
Interior, the White House liaison, and others, to obtain formal approva of the membership. The
Secretary of the Interior then approves the final committee membership, designates a federa
official to serve asthe formal coordinator/point of contact for the process, and approves a charter
that, among other things, defines: the Committee’ s objectives and the scope of its authority; sets
forth the estimated number and frequency of Committee meetings,; and identifies the period of
time necessary for the Committee to carry out its work. The White House approval process can
take time (sometimes six to twelve months) to complete and is subject to the final and sole
discretion of the White House (for membership), Secretary of the Interior (for membership and
charter) and the Office of Management and Budget (for compliance with FACA). If the BIA
ultimately decides to proceed, the final charter, Committee membership, and the date and
location of the first meeting of the Committee are published in the Federal Register at least 15
days prior to the first meeting of the Committee.

Please note that it is our understanding that the typical reg-neg process does not require public
comment on the final Committee composition (i.e., membership). However, given the
complexity of convening a Committee for such diverse interests, we strongly encourage the
Bureau to find a means through the Federal Register or other processesto allow tribes and
schools to comment on the draft composition of the Committee.

C. ESTABLISH CLEAR AND ACHIEVABLE GOALSFOR THE PROCESS.

The BIA, in conjunction with the BIE and tribes and schools should establish clear and
achievable goals for the process. We encourage the BIA to offer adraft set of goals for the
process in its Notice of Intent to Proceed with Negotiated Rulemaking (should the Bureau decide
to implement these recommendations) and to take comment on such goals. We conclude that a
regulatory negotiation on these issues might seek to reach severa goals. First and foremost, the
goal of al participants ought to be to improve the education of Native American children
through improving school facilities in which they are educated by improving the system by
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which these facilities are repaired, renovated, and replaced. Second, the negotiation should
strive to meet the goalslaid out in the NCLB Act. These include reaching agreement on:
e Methodsto catalog of school facilities;
e Determining formulas for priority and funding for school replacement construction and
new construction
e Determining formulas for priority and funding for school renovation and repair;

Third, even if full agreement is not reached, we conclude that a negotiated rulemaking might also
achieve the following additional goals:

e Increase the understanding of al participants/actorsin the system, from local school
officiasto BIA and BIE staff, in how the overall process for facilities' funding
practically and actually works,

e Increase the number of ideas and options for how to prioritize school facilities' funding
generally by seeking the input of diverse parties who have awealth of experiencein
seeking to manage and improve Indian school facilities;

e Increase dialogue among the disparate and diverse participants/actors within the overall
BIE school system about the range of issues, challenges, and sol utions facing school
facilities management, from the linkages of operations and maintenance budgets to
OFM C-funded projects to the management and oversight of projects, contracts, and
contractors; and

e |ntegrate negotiated rulemaking with broader tribal government and school engagement
to create a process that better meets the unique needs of Native Americans.

D. ESTABLISH A FAIR, STRUCTURED, AND TRANSPARENT CONVENING
PROCESS FOR SELECTING TRIBAL REPRESENTATIVES.

Given the NCLB Act, theinformation obtained in our interviews, and the challenges of
convening atruly representative Committee among the diverse BIE schools, we recommend a
specific, structured process for obtaining nominations for membership. We recommend the
following process for convening the Negotiated Rulemaking Committee.

e The Bureau should seek nominations through a Notice of Intent to initiate negotiated
rulemaking.
e The Bureau should lay out the general criteriafor representatives:

o0 With the exception of federal BIA, BIE, and DOI representatives, all representatives
must be nominated by Tribes and done so viathe official mechanisms of that Tribe
for such decisions;

0 To the greatest extent possible, nominees should have: 1) knowledge of school
facilities and their repair, renovation, and construction; 2) be past or present
superintendents, principals, facility managers, teachers, or school board members; 3)
have the authority to represent tribal views and have a clear means to reach agreement
on behalf of the tribe they are representing; 4) be able to coordinate, to the extent
possible, with other tribes and schools who may not be represented on the Committee;
5) be able to negotiated effectively on behalf of their constituents; and, 6) be able to
collaborate among diverse parties in a consensus-seeking process.
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e The Bureau should allow the Committee to exceed twenty-five members. The Federa
Advisory Committee Act (FACA) requires that committees convened be no more than
twenty-five members with some exceptions. However, we conclude that it is not possible
to form arepresentative and balanced Committee without exceeding that number by some
modest margin (say 5 to 7 seats). FACA alows an agency to waive this limitation with a
rationale and we strongly encourage BIA to do so.

e Oncethe draft membership isidentified, the Bureau should ensure, as noted above, that
tribes, schools, and the interested public have a chance to comment on the draft
Committee composition to ensure that it is as reflective of diverse tribal interests as
possible.

E. TOTHE MAXIMUM EXTENT POSSIBLE, ASSIGN TRIBAL SEATSACCORDING TO THE
PROPORTIONAL SHARE OF STUDENTSFROM TRIBES SERVED BY FEDERAL FUNDS.

The NCLB Act states: “ensure, to the maximum extent possible, that the tribal representative
membership on the committee reflects the proportionate share of students from tribes served by
the Bureau-funded school system.” We recommend that the Bureau be specific about how they
would assign seats according to this Congressional mandate, and seek nominations for these
seats through the Notice of Intent to initiate a negotiated rulemaking.

Our proposal in the chart below, presented for the purpose of discussion and comment, is that the
Bureau might assign about twenty seats to Tribes according to their proportionate share of
students. Because the proportionate share of students, when allocated across 20 to 25 seats,
quickly fallsbelow “1” seat for numerous tribes (relatively few tribes represent the largest
number of students), some tribes similar in affiliation or geography are grouped together for one
seat. In general, the Bureau would leave nomination decisions to the discretion of the Tribes.
Nominating tribes would seek to achieve internal consensus so that they nominate only the
number of representatives for the seats allocated, thus assuring that the Bureau was not given any
responsibility for selecting among nominees for a given seat.

The following chart seeks to assign Committee seats according to the Congressional mandate
using student enrollment figures from 2006. The chart includes the tribes with the greatest
number of students across the whole system, the percentage or proportion of students that these
raw numbers represent, and how seats might be assigned for individual or “grouped” tribes
(recognizing that tribes are autonomous, independent, sovereign entities and so tribes would have
to either agree to nominate and thus share a representative across tribal jurisdictions or each at
least have the opportunity to nominate a member for that particular seat).
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TABLE 2: ASSIGNING COMMITTEE MEMBERSHIP BY PROPORTIONATE SHARE

OF STUDENTS

TRIBE NUMBERS | % OF % TIMES | SUGGES-
OF TOTAL 20SEATS | TED
STUDENTS | STUDENTS TOTAL | SEATS

Navago 17,545 35.26% 8.81 9

Oglala Sioux 3,701 7.44% 1.86 2

Turtle Mountain Chippewa 2,071 4.16% 1.04 1

Mississippi Choctaw 2,028 4.08% 1.02 1

Hopi 1,530 3.07% 0.77 1

Cheyenne River Sioux 1,449 2.91% 0.73 1

Eastern Cherokee 1,235 2.48% 0.62 1

Rosebud Sioux 1,126 2.26% 0.57 1

Standing Rock Sioux 1,123 2.26% 0.56

Sisseton Wah. Sioux 784 1.58% 0.39 1

Spirit Lake Sioux 489 0.98% 0.25

Crow Creek Sioux 408 0.82% 0.20

Y ankton Sioux Tribe of

South Dakota 402 0.81% 0.20

3 Affiliated Tribes 454 0.91% 0.23

GilaRiver 874 1.76% 0.44 1

Tohono Odham 759 1.53% 0.38

White Mountain Apache 1,069 2.15% 0.54 1

Mecaero Apache 490 0.98% 0.25

Pueblo Laguna 503 1.01% 0.25 1

Pueblo San Felipe 462 0.93% 0.23

TOTAL STUDENTS 49,761 21

TOTAL TRIBES 242

Asnoted in our earlier discussion, convening afairly balanced and inclusive membership given
the diversity of tribes and schoolsis difficult. As a concrete, numeric example, if some 21 seats
are allocated according to the proportionate share approach, 75% of students and their schools
would be represented. However, 25% of students served by other tribal schools would not be
represented, and some 220 tribes would have no direct representation. While recognizing that no
representation approach will resolve this challenge perfectly and given that the size of a
Committee is alimiting factor for practical purposes (committees that exceed about 30 members
often become unwieldy to manage and allow for less and less time for individuals to participate
actively), we nonethel ess recommend creating 5 to 7 additional seats for tribes, schools, and the
kinds of schools that are not covered under the proportionate representation. The goal of this
recommendation is to abide by the Congressional mandate, alow for participation by schools
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and tribes not otherwise represented by the proportionate share of students, and to abide by the
FACA and Negotiated Rulemaking Act criteriafor creating a balanced and representative group.

For tribes and schools not represented under the proportionate assignment of seats, we suggest
that the BIA, in addition to taking nominations under the proportionate approach, also seek
nominations from interested tribes for those who are not represented by the suggested 20 to 21
allocated seats by tribes and student enrollment. The Department might set aside 5 to 7 seats and
ask for broad nominations according to the following criteria.
e Tribes served by Bureau-funded schools not represented by the Tribes allocated seats
according to share of student enrollment.
e Tribes or schools who will help to increase the geographic diversity of representation on
the Committee.
e Tribes nominating representatives who might represent the tribe and more generally
national Indian education associations.
e Representatives knowledgeable of school facilities and their repair, renovation, and
construction;
e Representatives who are past or present superintendents, principals, facility managers,
teachers, or school board members,
e Representatives who might be nominated by multiple Tribes and have ability to
coordinate and represent a coalition or group of like-minded tribes and schools
e Representatives who are able to collaborate among diverse parties in a consensus-seeking
process.

Once al nominations were received, the BIA would review the applications for these additional
5 to 7 seats and would seek to select these additional nominees so as to increase representation
and balance on the Committee overall.

F. ASSIGN APPROXIMATELY FIVE (5) SEATSTO PROVIDE FOR REPRESENTATION
BY THE FEDERAL GOVERNMENT.

The federal government needs to select its own representatives. While that determination should
and will be up to the Department and Bureaus, we recommended that the federal government
consider amix of representatives who: 1) represent the interests of the Office of Facilities
Management and Construction; 2) the interests of Indian education more broadly, especialy to
link facility and space needs with educationa program needs; 3) are knowledgeabl e about
federal rules and regulations; and, 4) are knowledgeabl e about how the current system of
prioritizing and funding school repair, renovation, and construction functions. We estimate that
the federa government might need 4 to 5 representatives in total.

G. INTEGRATE THE NEGOTIATED RULEMAKING PROCESSWITH ROBUST TRIBAL
AND SCHOOL ENGAGEMENT.

In order to be effective in Indian Country, given the diversity and independence of many tribes
and their schools, we recommend a process that integrates typical negotiated rulemaking with
robust and inclusive tribal, school, and other stakeholder engagement. Please note that such a
process would be dependent on the funding and budget of the Department and Bureaus. This
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process would entail significant logistical costs ranging from travel to facilities rental to hosting
anational conference. We recommend the following general process steps and summarize the
process in the attached chart.

1.

2.

Convene the Committee: The BIA would convene the Committee as described previoudly.

Hold the First Committee Meeting: We suggest the BIA convene afirst meeting of the
Committee to: 1) review and finalize ground rules; 2) explain the charter and negotiated
rulemaking process; 3) review the NCLB charge; 4) develop theinitial list of sub-issues that
will need to be addressed in the negotiation, and, 5) review and revise the process for a
national workshop on these issues.

Sponsor a National Workshop on School Facilities: We suggest that the BIA, BIE, and the
Negotiated Rulemaking Committee jointly sponsor a national workshop on the repair,
renovation, and replacement of school facilities. The workshop would allow participation by
every school in the system and allow them to provide input on the issues at hand early in the
process. The BIA could fund travel and expenses for one representative from each school in
the system, as well as the Negotiated Rulemaking Committee members, to participate in the
conference in a geographically central location near a hub airport to provide for ease of
travel. At thisworkshop, both plenary and breakout sessions would discuss and offer input on
the range of issues raised in this assessment. Ideas for how to improve any number of issues
from repair, renovation and new construction funding formulas to project management might
be covered, in addition to the specific topics of the regulatory negotiation. This workshop and
its proceedings would provide initial detailed input to the Negotiated Rulemaking
Committee. In summary, the workshop would seek to: 1) provide the Committee input from
every school; 2) allow participants to talk “across the system” about arange of facilities
issues and concerns; 3) allow for broad and early participation in the process.

Conduct Negotiations: Once theinitial feedback is obtained from the broader universe of
schools, the Committee would proceed with its deliberations. The goal would be to uncover
the members' specific interests and concerns, identify both problems and possible solutions,
brainstorm ideas and options, prioritize those options, and seek to identify one or afew final,
preferred approaches to the formulafor prioritizing and funding school repair, renovation,
and replacement. Thiswork might take place over several Committee meetings, two or three
daysin length (since extensive travel will be required, it may make sense to minimize travel
costs by maximizing the time together to do the work). We suggest that the Committee
meetings take place in geographically diverse areas each time so that interested Tribes,
schools, and other stakeholders can attend and observe, if they wish. Strategies would need
to be developed to help educate observers at different meetings about the progress and
deliberations of previous meetings.

Sponsor Regional Outreach Workshops on Draft Recommendations. Once the Committee
reaches a consensus on their draft recommendations, or, the final, prioritized options for
consideration, the BIA, BIE, and Committee would hold several (4 to 5) regiona workshops
to obtain feedback from diverse constituents on the draft ideas and/or recommendations.
These workshops would again provide opportunities for alarger range of tribes, schools, and
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stakeholders to participate in and influence the process. Each workshop might be held at a
central regional location, be held at times convenient for participants, and involve the
Committee presenting its draft findings and recommendations in order to receive comments
and feedback. In order to record comments, a meeting summary of the discussions would be
prepared and made available to the Committee for review.

6. Conclude Negotiations. Upon receipt of the comments and input from the regional
workshops, the Negotiated Rulemaking Committee would reconvene to consider the input,
deliberate, and seek to reach afinal consensus on the regul ations governing the funding of
school repair, renovation, and replacement across Indian Country. If the Committee reached
consensus, the Bureau would then be obligated to commit to promulgating the agreed-upon
regulations in the standard, final, formal administrative rulemaking process (i.e., publish draft
regulations in the Federal Register, take comments, finalize comments, finalize and
promulgate final regulations). If the Committee did not reach consensus on all issues, the
BIA could still take the best collective advice of the group and its hard work and incorporate
that into its own final draft rule for administrative approval and normal public comment and
consultation.

To further enhance broad stakeholder engagement, the Bureau and the Committee may want to
consider additional outreach tools. Tools might include, dependent on funding and interest:

e A dedicated website, with the potential to accept and organize comments on the process,
draft documents, etc.

e Anextensive listserv to keep a broad audience informed of the Committee’ s work.

e Occasiona broadcast-style, structured conference cals that alow for broad participation
by interested parties.

e Webcasts of meetings, presentations, or other actions of the Committee
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CHART 3: Process Diagram for Negotiated Rulemaking and Stakeholder Engagement
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H. SUPPORT TRIBAL CONSTITUENCY WORK.

To the extent possible, we encourage the Bureau to help support outreach and constituency work
within tribes and groups of tribes, should they share representatives. Dependent on funding, the
Bureau might support a modest travel budget for each Committee member to conduct outreach
efforts to Tribal Councils, school boards, school staff, and other appropriate stakeholders within
aconstituency. The representative might be asked to file a short report outlining who they
updated, on what topic, along with their travel reimbursements. This kind of modest travel
budget would probably be limited to driving, not more expensive airline flights, but would
support and encourage representatives to do active outreach to their constituents.
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APPENDIX A
BIE/CBI LETTER OF INTRODUCTION

ch &

Consensus Building Institute

23 February 2007
Dear Tribal Leader and School Leader:

238 Main Street We are writing to ask your assistance. We would greatly appreciate if
SUHEA%0) you could attend an interview session, convened by the Education
Line Officein your region.

Cambridge, MA 02142

e (617) 4921414
(617) 4921919
o The Department of Interior has retained us, the Consensus Building
ST y—— Ingtitute, to develop aconvening report for t_he negotiated rulemaking
Suite 200 on Bureau-funded school facilities construction. Asyou may recall,
Nashinghon, i 2000 this negotiated rulemaking was called for under the No Child Left
FElER 28e Behind Act of 2001. The convening report is described in the
Negotiated Rulemaking Act and is often the first step used by federal
agencies in organizing a regulatory negotiation.

fax (202) 232-67118

This assessment will be based on numerous interviews with those with
an interest in and knowledge of school facilities repair, renovation, and
replacement. The convening report will assess the opportunities for a
negotiated rulemaking process, the challenges to convening such an
effort, and the possible ways in which a committee might be
assembled. The report isintended for all tribes interested in these
issues, along with the Bureau of Indian Affairs and Bureau of Indian
Education.

We are an independent, impartial convening team from the Consensus Building Institute (CBI),
working through the U.S. Institute for Environmental Conflict Resolution. We will be
conducting the assessment. CBI is a hon-profit organization providing mediation, facilitation and
process design services to numerous federal agencies and their stakeholders. The CBI team
includes individuals with experience in education, construction, aswell asin designing,
convening, and facilitating collaborative processes such as regulatory negotiations.

CBI has worked with many Tribes across the United States and Canada. CBI’sroleisto serve as
independent, objective process experts and remain non-partisan on substantive issues. Without
exception, CBI abides by the code of ethics of The Association for Conflict Resolution, which
states: “The neutra must maintain impartiality toward al parties. Impartiality means freedom
from favoritism or bias either by word or by action, and a commitment to serve all parties as
opposed to asingle party” regardless of who pays for the services.
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The scope of the convening report includes soliciting views on the school facility topics
identified from the No Child Left Behind Act. The topicsinclude:

A. Methods to catalog the conditions of school facilities;

B. Determining formulas for priority and funding for school replacement construction
and new construction

C. Determining formulas for priority and funding for school renovation and repair;

D Facilities standards for home living (dormitory) situations.

To understand the range of perspective (or interests) on these topics, the convening team will
conduct confidential interviews with tribal officials (or their designees), representatives of BIA
and grant-funded tribal schools, and others with an interest in Bureau funded school facilities
construction. The interviews will be confidential in the sense that the CBI team will not attribute
statements or perspectives to specific individuals or organizations, but rather will assemble,
categorize, and summarize the perspectives of all the interviewees, attributing views only to
broad stakeholder categories. We are expected to hold up to 100 confidential interviews, seeking
input from individuals or groups on the following:

e Interviewees views on the substantive issues listed above;

e Suggestions for how diverse geographic, size, and tribal interests can best be represented
on aNegotiated Rulemaking Committee;

e Any concerns or barriers to the establishment of and successful execution of a Negotiated
Rulemaking Committee on these topics; and

e Consultative activities and potential approaches to consultation that the Bureau might
undertake regarding these issues.

We will analyze thisinterview information and prepare areport that reflects back to those
interviewed the range of views and issues, the advantages and disadvantages of collaborative
process options, and our recommendations on how the Bureau and tribes might proceed. We
will prepare adraft convening report of their findings, which will be made available to all
interviewees for comment. Upon collection of comments, we will prepare afinal report for the
Department of the Interior, Bureau of Indian Affairs and Bureau of Indian Education. That final
report will also be made available to the interviewees, aswell as all interested tribes and the
genera public, upon request.

In addition to the group interview with all interested schools and tribes in your region, we are
more than happy to make ourselves available before or after that scheduled group interview for
individual conversations, as needed and if you wish. Just let us know ahead of time to schedule a
specific time on the day of the group interview.
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We greatly appreciate your participation.

Sincerdly,

'

LA S S

Patrick Field Stacie Nicole Smith
CBI CBI

Cc:  School Superintendent(s)
School Principal(s)

Appendix B
Interview Protocol

P Gmn

Suzanne Ornstein
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APPENDIX B
INTERVIEW PROTOCOL

BIA No Child Left Behind School Facility Financing
I nterview Protocol

Background:
Tell me about the history/conditions of your school(s).

Do you have school replacement or repair needs?

Areyou on the priority list? Where?

What has your tribe/school’ s involvement been on school construction policy?
How is the relationship with the Office of Facilities Management and Construction
working?

| ssues/Topics:

Please share your views on the key issues called out for in the No Child Left Behind Act
regarding school facilities.

Methods to catalog of school facilities;

Determining formulas for priority and funding for school replacement construction
and new construction

G. Determining formulas for priority and funding for school renovation and repair;

H Facilities standards for home living (dormitory) situations.

nm

Prompting Questions might include:

Is the current approach adequate? If not, why not?

What ideas do you have for improving the current approach?

Do you need to know more about the issue to weigh in?

What further kinds of information would be helpful to better understand this topic?

Process:

Asyou may be aware, the NCLB required a negotiated rulemaking process for recommending
proposed regulations on priorities and funding for school replacement and renovation projects.
We have afew questions.

What do you think are the advantages of addressing these issues through areg neg?
What are the potential barriers or obstacles to doing so?

What would happen, in your view, if areg neg was not convened?

Do you have any ideas for a consultation process that might be better than areg neg, or,
need to supplement the reg neg?
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Asyou may know, regulatory negotiations require federal agenciesto follow the Federal
Advisory Committee Act and Negotiated Rulemaking Act. FACA, asitiscalled, callsout for
such committees to be no more than 25 representatives who can provide afair and balanced
representation of stakeholders, who in this case, are obvioudly tribes. Given that there are some
180 different schools across the U.S. that fall within the purview of this potential reg neg, it may
be challenging to identify fair, balanced, effective, and appropriate representatives.

e What ideas do you have for how to achieve a balance of geographic, tribal, school
population size, and other considerations?

e Who typically from your tribe could best represent your interests in such a process
(principal, superintendent, etc.)?

e If you had to join with other “like” tribesin selecting ajoint representative, who might
those “joint” tribes be and how best might they select ajoint representative?

e |f aCommittee of 25 or so members was formed, where should it meet should it have to
meet several times?

e |f aCommitteeisformed, what additional consultation with tribes and tribal members as
awhole might be necessary?
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APPENDIX C
L1ST OF INTERVIEWEES

BIA

Joe Bitsie, Navajo Manager

Capital Region Facilities Office, Facilities
Management Office

BIE

Stanley Holder, Chief

Division of Compliance, Monitoring, &
Accountability

BIE
Kevin Skinador, Acting Deputy Director

BIE
DaleKed, Facility Management Officer

BIE
Gayle Dixon, Facility Management
Specialist

BIE - NISBA
Karlisa Shomour,
BIE Facilities

BIE -NISBA
DdeKed, Facilities

Billings

Lyle MacDonald, Senior Homeliving
Specialist

Blackfeet Dormitory

Billings
Bob Sobotta, Superintendent and Principal
Coeur dAlene Tribal

Billings
Wanda Belgarde, Superintendent
Northern Cheyenne Tribal School

Billings
Jon Hussman, Principa
Shoshone-Bannock Fort Hall Elementary
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Billings
Jody Crowe, Superintendent
Shoshone-Bannock School

Billings
Louie Headly, Superintendent
St. Stephens Indian School

Billings- NISBA
Victoria Enos, School Board
St. Stephens Indian School

Billings- NISBA
Gina Enos, School Board
St. Stephens Indian School

Central Navgo
Zonnie Sombrero,
Central Navgo Education Line Office

Central Navgo
Gregory Mooring, Principal
Chinle Boarding School

Central Navgo
Dwayne Thompson, Facilities Manager
Chinle Boarding School

Central Navgo
Rachel Yonnie,
Lukachukai Community School

Central Navgo

Clarence C. Begay, Federal Programs
Director

Lukachukai Community School

Central Navgo

Brian Dillon, Principal
Many Farms High School
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Central Navgo - NISBA
Vincent Vicenty, School Board
Lukachukai Community School

Central Navgjo -NISBA
Stanley Kedelty,
Lukachukai Community School

Central Navgjo -NISBA
Marjorie Greyhair, School Board
Lukachukai Community School

Cheyenne River
Cherie Farlee, Education Line Officer
Cheyenne River Education Line Office

Cheyenne River
Shirley Gross, Program Coordinator
Pierre Indian Learning Center

Cheyenne River
Gilbert Robertson, Chairman
Pierre Indian Learning Center

Cheyenne River
Darrell F. Jeanotte, Superintendent
Pierre Indian Learning Center

Cheyenne River
Dana LaClaire, Maintenance Supervisor
Takini School

Crow Creek/Lower Brule

Dan Shroyer, Education Line Officer
Crow Creek/Lower Brule Education Line
Office

Crow Creek/Lower Brule
Steven Sechert, Superintendent
Lower Brule Day School

Crow Creek/Lower Brule -NISBA
Roger Bordeaux, Superintendent
Wayawa Tipi Tiobosdati Alternative
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Eastern Navgo
Cindy Howe, Board member
Baca/Dlo’ay Azhi Community School

Eastern Navgo

Anna Descheen, Board Member and Vice
Chair

Bread Springs Day School

Eastern Navajo
Louise Mariano, Board chair
Crownpoint Community School

Eastern Navajo
McGarrett Pablo, Board member
Crownpoint Community School

Eastern Navajo

Charlotte Garcia, Acting Education Line
Officer

Eastern Navajo Education Line Office

Eastern Navgo
Betsy Dennison, Board member
Lake Valley Navajo School

Eastern Navgo
Maria Inledo, Board member
Na Neelzhiin Ji Olta (Torreon)

Eastern Navgo
Sue Willeto, Board member
Ojo Encino

Eastern Navgo
Jackie Gilman, Principal
Ojo Encino

Eastern Navgo

Bertha Bruce, Board member

To' Hajilee-He Community School
(Canoncito)
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Eastern Navgo

Sharon A. Williams, Parent

Tse' ii’ahi Community School (Standing
Rock)

Eastern Navajo

Chee Bobby Thompson, Board member
Tse' ii’ahi Community School (Standing
Rock)

Eastern Navgo
Robert Ortiz, Board member
Wingate High School

Eastern Navago - NISBA
Rebecca Vesdy, Principal
Tselii'ahi Community School

Eastern Navagjo - NISBA
Judy Quesenberry, Principal
Wingate High School

Eastern Navgjo -NISBA
Kenneth Toledo,
Na' Neelzhein Ji Olta

Fort Apache
Michael Bragiel, Principal
John F. Kennedy School

Fort Apache
Mary E. Rule,
Theodore Roosevelt School

Fort Apache
Erwin L. Thompson,
Theodore Roosevelt School

Fort Apache -NISBA
Ramon Rilky, School Board
Theodore Roosevelt School

Ft. Defiance
Jeremiah Begay,
Ch'ooshgai Community School
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List of Interviewees

Ft. Defiance
Johanson Phillips, Principal
Ch'ooshgai Community School

Ft. Defiance
Shawna Castillo, Principal
Crystal Boarding School

Ft. Defiance
Jacqueline Wade, Education Line Officer
Ft. Defiance Education Line Office

Ft. Defiance

Naomi Gibson,

Ft. Defiance Office of Facilities
Management

Ft. Defiance

Gail Gorman,

Ft. Defiance Office of Facilities
Management

Ft. Defiance

Desmond Jones,

Ft. Defiance Office of Facilities
Management

Ft. Defiance

Victor Puente, Facilities Manager
Greasewood Springs Community Schools
Inc

Ft. Defiance
Albert Becenti, Facilities Manager
Hunters Point Boarding School

Ft. Defiance
AnnaD'Alesandro, Principal
Hunters Point Boarding School

Ft. Defiance

Gordon Gorman, Facilities Manager
Kin Dah Lichii Olta
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Ft. Defiance
OraJames, Principa
Kin Dah Lichii Olta

Hopi - NISBA
Alma Sinquah,
Hotevilla Bacavi Community School

Hopi - NISBA
Leon Fred,
Hotevilla Bacavi Community School

Hopi - NISBA
Karen Shupla,
Hotevilla Bacavi Community School

Hopi - NISBA
Bryan Williams, School Board
Keams Canyon Boarding School

Hopi - NISBA
Leroy Sakiesteur,
Moencopi Day School

Hopi -NISBA
Eric Tewa,
Hotevilla Bacavi Community School

Minneapolis
Rochelle Johnson, Principal
Bug-O-Nay-Ge-Shig School

Minneapolis
Mitch Vogt, Superintendent
Circle of Life School

Minneapolis
Betty Belkham, Superintendent
Flandreau Indian Boarding School

Minneapolis
Lynne Methner, Principal
JKL Bahweting Anishnabe School
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Minneapolis - NISBA
Mike Schmid,
Bug O Nay Ge Shig School

Minneapolis - NISBA
Ed Bunday, Facilities
Flandreau Indian Boarding School

Minneapolis - NISBA
Tom Miller,
Hannahville Indian School

NISBA
Gehl Tucker,
Attorney for multiple schools

NISBA
Reuben McCabe,
Dept. of Dine Education

NISBA

Greg Begay, Sr. Education Specialist,
Office of Monitoring, Evaluation and
Technical Assistance

Dept. of Dine Education

NISBA

Brenda Rid,

DOI Soalicitor's Office
Northern Pueblo - NISBA
Edna Rainese, School Board
Taos Day School

Northern Pueblos
Ben Atencio, Education Line Officer

Northern Pueblo Education Line Office

Northern Pueblos
Robin Rodar, Principal
Santa Clara Day School

Northern Pueblos

Pat Kessler, Principal
Taos Day School
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Northern Pueblos - NISBA
Gil Vigil,
Santa Fe Indian School

OFMC
Norman Suazo,
Contractor OFCM

OFMC

Emerson Eskeets, Supervisory Genera
Engineer

Division of Program Planning

OFMC
Margie Morin,
Division of Program Planning

OFMC

Jack Rever, Director, Facilities,
Environmental, Safety and Cultural
Resources Management - Indian Affairs

OFMC
Boyd Robinson, Deputy Director
Office of the Director

Oklahoma
Greg Anderson, Superintendent
Eufala Boarding School

Oklahoma
Joy Martin, Education Line Officer
Oklahoma Education Line Office

Oklahoma
Tony L. Dearman, Superintendent
Riverside Indian School

Oklahoma
Karl Bearbow, Faculty Manager
Riverside Indian School

Oklahoma -NISBA
Peggy Wahkinney, School Board
Riverside Indian School
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Oklahoma-NISBA
Shirley Janmohammad, School Board
Riverside Indian School

Papago Prima
Patty K. Cook,
Casa Blanca Community School

Papago Prima
John J. Uhlik,
Casa Blanca Community School

Papago Prima
Keith R. Seaman,
Santa Rosa Boarding School

Papago Prima
Karen Dawson,
Santa Rosa Boarding School

Pine Ridge
Clint May, Facilities Supervisor
Little Wound School

Pine Ridge
Taylor Little Whiten, Board Member
Little Wound School

Pine Ridge
Deborah Bordeaux, Principal
Loneman Day School

Pine Ridge
Martha Two Bulls, School Board
Loneman Day School

Pine Ridge
Rodney Clark, Faculty Manager
Pine Education Line Office

Pine Ridge

Norma Tibbitts, Education Line Officer
Pine Ridge Education Line Office
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Pine Ridge
Christopher Bordeaux, Principal
Wounded Knee District School

Pine Ridge
Fred Colhoff, Facilities Manager
Wounded Knee District School

Portland
Norm Dorpat, Director of Specia Services
Chief Leschi School

Portland
Ray Lorton, Superintendent
Chief Leschi School

Portland
Larry Byers, Superintendent
Lummi Nation School

Portland
Bernard Baptiste, Director
Muckleshoot Tribal School

Portland
Mike Smith, Education Line Officer
Portland Education Line Office

Portland
Brenda Lovin, Administrator
WaHel ut Indian School

Portland - NISBA
Ted Mack,
Chemawa Indian School

Portland - NISBA
Jan Claymore,
Chemawa Indian School

Portland -NISBA
Larry Byers,
Lummi Nation School
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Rosebud
Everdell Wright, Superintendent
Marty Indian School

Rosebud
Ronald Reynolds, Co-faculty Manager
Marty Indian School

Rosebud
Neva Sherwood, Education Line Officer
Rosebud Education Line Office

Rosebud

Nancy Keller-Hernandez, Executive
Director

Sicangu Owayawa Oti

Rosebud
James A. Hogan, School Expansion Liaison
St. Francis Indian School

Rosebud - NISBA
DonnaHollow Horn Bear,
Sicangu Owayawa Oti

Sacramento
Donovan Post, Principal
Noli School

Sacramento
Don Sims, Principal
Sherman Indian High School

Sacramento -NISBA
Clyde Peacock, Education Line Officer
Sacramento Education Line Office

Sacramento -NISBA
Rocky Whitman, School Board
Sherman Indian School

Shiprock

Vickie Thomas, Principal
Aneth Community School
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Shiprock
Cordella Begay, Facilities Manager
Aneth Community School

Shiprock
Don Sosnowski, Principal
Bellabito Say School

Shiprock
Bernadette Todacheene, Principal
Cove Day School

Shiprock
Douglas Smith, Facilities Manager
Nenahnezad Community School

Shiprock
Sylvia Ashley, Principal
Nenahnezad Community School

Shiprock
Joel D. Longie, Education Line Officer
Northern Navajo Education Line Office

Shiprock
L eo Johnson, Principal
Red Rock Day School

Shiprock
Virgil Wood, Facilities Manager
Sanostee Day School

Shiprock
Jeanne Haskie, Principal
Sanostee Day School

Shiprock
Melissa Culler, Executive Director
Shiprock Associated Schools Inc.

Shiprock
Treva Rosenburg, Facilities Management
Shiprock Associated Schools Inc.
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Shiprock
Carol Fokey, Facilities Management
Shiprock Associated Schools Inc.

Shiprock
Michael Aaron, Principal
Tiis Nazbas Community School

Shiprock
Delores Bitsilly, Principal
Tohaali Community School

Shiprock - NISBA
Dan Sosnowski,
Beclabito Day School

Southern & Eastern
Ervin Faumed, Maintenance Supervisor
Choctaw Tribal Schools

Southern & Eastern
Benson Lewis, Project Manager
Choctaw Tribal Schools

Southern & Eastern
Paul A. Peterson, Business Manager
Indian Island School

Southern & Eastern
Bobby Boone, Principal
Red Water Elementary School

Southern & Eastern

Johnny Parham, Regional Facility Manager

Southern & Eastern States Education Line
Office

Southern & Eastern

Roxanne Brown, Education Line Officer
Southern & Eastern States Education Line
Office

Southern Pueblo

Joe Rabledo 111, Principal
|sleta Elementary School
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Southern Pueblo
Freddie Cardenas, Principal
Jemez Pueblo Day School

Southern Pueblo
Brenda K ofahl, Principal
Laguna Pueblo Elementary

Southern Pueblo

Reanna Albert, Education Program
Speciaist

New Mexico South Education Line Office

Southern Pueblo
Bart Stevens, Education Line Officer
New Mexico South Education Line Office

Southern Pueblo
Raph Paiz , Staff
San Felipe Pueblo Elementary

Southern Pueblo
JC Whitman, Principal
San Felipe Pueblo Elementary

Southern Pueblo
Loretta C. Vallo, Staff
Sky City Community School

Southern Pueblo
Alexis Jimenez, Acting Principal
Tsiya Pueblo Elementary and Middle School

Standing Rock
Milton Brown Otter,
Rock Creek Grant School

Standing Rock
Larry Brown, Board Member
Rock Creek Grant School

Standing Rock
Harold Larson, Superintendent
Standing Rock Community School
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Standing Rock
Jana Shields Gipp, Business Manager
Standing Rock Community School

Standing Rock
Robert W. McLaughlin, Program Manager
Standing Rock Community School

Standing Rock

Emma Jean Blue Earth, Education Line
Officer

Standing Rock Education Line Office

Standing Rock
Galen Robertson, Board Member
Tate Topa Tribal Grant School (Four Wind)

Standing Rock
Shelly Lugar, Council Member
Tate Topa Triba Grant School (Four Wind)

Standing Rock
Perry Kofp, Business Manager
Tate Topa Tribal Grant School (Four Wind)

Turtle Mountain
Kevin Davis, Impact Aide Technician
Belcourt School District High School

Turtle Mountain
Donald O. Olson, Counselor
Dunseith Day

Turtle Mountain
Yvonne St. Claire, Principa
Dunseith Day

Turtle Mountain
Ann Joranstad, Specia Education
Dunseith Day School

Turtle Mountain

Connie White Bear
Mandaree Public School
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Turtle Mountain
Carolyn Bluestone, Superintendent
Mandaree Public School

Turtle Mountain
Michael Blue, Principal
Ojihwa Indian School

Turtle Mountain

David Gourueau, Principal

Turtle Mountain Community Elementary
School

Turtle Mountain
Betty Davis, Teacher
Turtle Mountain Community Middle School

Turtle Mountain
Louis Dauphinais, Principal
Turtle Mountain Community Middle School

Turtle Mountain

Roman F. Marcellal, Assistant
Superintendent

Turtle Mountain Community School

Turtle Mountain
Rose-Marie Davis, Education Line Officer
Turtle Mountain Education Line Office

Turtle Mountain
Doris McCloud, Education Specialist
Turtle Mountain Education Line Office

Turtle Mountain
Clayton Lavallie, Facility Management
Turtle Mountain Education Line Office

Turtle Mountain
Chad Dahlen, Principal
Twin Buttes Day School

Turtle Mountain
Bobbi Shegrud
White Shield School
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Western Navgo
Doretta Ruffell, Principal
Dennehotso Boarding School

Western Navgo
VelmaD. Eisenberger, Principal
Kayenta Community School

Western Navgo
LolaS. Cody, Finance Manager
Leupp Schools, Inc

Western Navgo
Gloria Johns, Principal
Leupp Schools, Inc

Western Navgo
Tim Clashin, Principal
Naatsisaan Community School

Western Navgo
Rachel Maho, Principal
Rocky Ridge Boarding School

Western Navgo
Eddie D. Toledo,
Tonalea Day School

Western Navgo
Javier Brown, Acting Assistant Principal
Tuba City Boarding School

Western Navgo

Lemual Adson, Assistant Principal/
Education Line Officer

Tuba City Boarding School/ Western
Navajo Agency

Western Navajo - NISBA
Loretta Hoschais, School Board
Shonto Preparatory School

Western Navajo - NISBA

Marie Acothley, School Board
Greyhills Academy High School
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Western Navgo -NISBA Kaibeto Boarding School
Helen Bonndlis,
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APPENDIX D
SPIDR CoDE OF ETHICS

SPIDR’s Ethical Standards of Professional Responsibility
(adopted June 1986) and
Assumed by the Association of Conflict Resolution (ACR)

Introduction

The Society of Professionals in Dispute Resolution (SPIDR) was established in 1972 to promote the
peaceful resolution of disputes. Members of the Society believe that resolving disputes through
negotiation, mediation, arbitration and other neutral interventions can be of great benefit to
disputing parties and to society. In 1983, the SPIDR Board of Directors charged the SPIDR Ethics
Committee with the task of developing ethical standards of professional responsibility. The
Committee membership represented al the various sectors and disciplines within SPIDR. This
document, adopted by the Board on June 2, 1986, is the result of that charge.

The purpose of this document is to promote among SPIDR Members and Associates ethical conduct
and ahigh level of competency among SPIDR members, including honesty, integrity, impartiality
and the exercise of good judgment in their dispute resolution efforts. It is hoped that this document
also will help to (1) define the profession of dispute resolution, (2) educate the public, and (3)
inform users of dispute resolution services.

Application of Standards

Adherence to these ethical standards by SPIDR Members and Associatesis basic to professional
responsibility. SPIDR Members and Associates commit themselves to be guided in their
professional conduct by these standards. The SPIDR Board of Directors or its designeeis available
to advise Members and A ssociates about the interpretation of these standards. Other neutral
practitioners and organizations are welcome to follow these standards.

Scope

It is recognized that SPIDR Members and Associ ates resolve disputes in various sectors within the
disciplines of dispute resolution and have their own codes of professiona conduct. These standards
have been developed as general guidelines of practice for neutral disciplines represented in the
SPIDR membership. Ethical considerations relevant to some, but not to all, of these disciplines are
not covered by these standards.

General Responsibilities

Neutrals have aduty to the parties, to the professions, and to themselves. They should be honest
and unbiased, act in good faith, be diligent, and not seek to advance their own interests at the
expense of their parties'.

Neutrals must act fairly in dealing with the parties, have no personal interest in the terms of the
settlement, show no bias towards individuals and institutions involved in the dispute, be reasonably
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available as requested by the parties, and be certain that the parties are informed of the processin
which they areinvolved.

Responsibilitiesto the Parties

1.

Impartiality. The neutral must maintain impartiality toward all parties. Impartiality means
freedom from favouritism or bias either by word or by action, and a commitment to serve all
parties as opposed to asingle party.

Informed Consent. The neutral has an obligation to assure that all parties understand the
nature of the process, the procedures, the particular role of the neutral, and the parties
relationship to the neutral.

Confidentiality. Maintaining confidentiality is critical to the dispute resolution process.
Confidentiality encourages candor, afull exploration of the issues, a neutral’ s acceptability.
There may be some types of cases, however, in which confidentiality is not protected. In
such cases, the neutral must advise the parties, when appropriate in the dispute resolution
process, that the confidentiality of proceedings cannot necessarily be maintained. Except in
such instances, the neutral must resist all attempts to cause him or her to revea any
information outside the process. A commitment by the neutral to hold information in
confidence within the process also must be honoured.

Conflict of Interest. The neutral must refrain from entering or continuing in any dispute if
he or she believes or perceives that participation as a neutral would be a clear conflict of
interest and any circumstances that may reasonably raise a question asto the neutral’s
impartiality. The duty to disclose is a continuing obligation throughout the process.

Promptness. The neutral shall exert every reasonable effort to expedite the process.

The Settlement and its Consequences. The dispute resol ution process belongs to the parties.
The neutral has no vested interests in the terms of a settlement, but must be satisfied that
agreements in which he or she has participated will not impugn the integrity of the process.
The neutral has aresponsibility to see that the parties consider the terms of a settlement. |If
the neutral is concerned about the possible consequences of a proposed agreement, and the
needs of the parties dictate, the neutral must inform the parties of that concern. In adhering
to this standard, the neutral may find it advisable to educate the parties, to refer one or more
parties for specialized advice, or to withdraw from the case. In no case, however, shall the
neutral violate section 3, confidentiality, of these standards.

Unrepresented I nterests

The neutral must consider circumstances where interests are not represented in the process. The
neutral has an obligation, where | his or her judgment the needs of parties dictate, to assure that
such interests have been considered by the principal parties.
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Use of Multiple Procedures

The use of more than one dispute resolution procedure by the same neutral involves additional
responsibilities. Where the use of more than one procedureisinitially contemplated, the neutral
must take care at the outset to advise the parties of the nature of the of the procedures and the
consequences of revealing information during any one procedure which the neutral may later use
for decision making or share with another decision maker. Where the use of more than one
procedure is contemplated after the initiation of the dispute resolution process, the neutral must
explain the consequences and afford the parties an opportunity to select another neutra for the
subsequent procedures. It is aso incumbent upon the neutral to advise the parties of the transition
from one dispute resol ution process to another.

Background and Qualifications

A neutral should accept responsibility only in cases where the neutral has sufficient knowledge
regarding the appropriate process and subject matter to be effective. A neutral has aresponsibility
to maintain and improve his or her professional skills.

Disclosure of Fees
It isthe duty of the neutral to explain to the parties at the outset of the process the basis of
compensation, fees, and charges, if any.

Support of the Profession

The experienced neutral should participate in the development of new practitionersin the field and
engage in efforts to educate the public about the value and use of neutral dispute resolution
procedures. The neutral should provide pro bono services, where appropriate.

Responsibilities of Neutrals Working on the Same Case

In the event that more than one neutral isinvolved in the resolution of adispute, each has an
obligation to inform the others regarding his or her entry in the case. Neutrals working with the
same parties should maintain an open and professional relationship with each other.

Advertising and Solicitation

A neutral must be aware that some forms of advertising and solicitations are inappropriate and in
some conflict resolution disciplines, such as labour arbitration, are impermissible. All advertising
must honestly represent the services to the rendered. No claims of specific results or promises
which imply favour of one side over another for the purpose of obtaining business should be made.
No commissions, rebates, or other similar forms of remuneration should be given or received by a
neutral for the referral of clients.
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APPENDIX E
L1ST OF ScHOOL CONDITIONS
GATHERED THROUGH CBI INTERVIEWS

Facility Conditions
Environment, Health and Safety

Asbestosintiles on floor, around heating pipes
Mold and wet conditions
Mice and rodents

WEe' ve had our cafeteria condemned and closed. Luckily, we have the high school kitchen that
can accommodate the kids. But they have to be bused for breakfast and lunch, which takes large
amounts of time out of the regular school day.

We have boiler room with amain water line and a 480 volt distribution electric panel all in
close proximity to one another. Think of the danger and it’s not fixed yet.

WEe' ve had water in conduit lines, causing an electrical fire and thus had to close school for two
days.

WEe' ve had old ballasts from fixtures leak, causing contamination, which means we have to
close down a part of the library whileit is cleaned up.

We have very old kitchen traps that don’t work.

We have lot so asbestos floor tiles that need removed and replaced.

Our kitchen had to shut down three times because of gas leaks.

We have 9 un-connected buildings, requiring elementary age students to put on and take of
multiple layers of clothing many times a day, and to cross a busy road.

HVAC

No air conditioning, causing unbearably hot rooms during late spring and early fall classes.
Boilers outdated if you turn off too soon, school freezes, if you turn off too late, school boils.
Depend on swamp coolers or small window units per room.

We have no cooling in the gym. Imagine high school graduation, maybe the biggest community
event of the year, 1,200 people, late May or early June. It’s miserable.

HVAC islacking. Old windows don’'t even open up for ventilation.

We have no zones so that means the heat ranges from 65 to 90, depending on where you are in
the building.

Ventilation is simply non-existent in lots of our buildings.
Our boilers are obsolete.
It is either roasting or freezing, and we have no ventilation.

Received new HVAC but they were sited on the outdoor basketball court leaving the kids no
place to play.

Bathrooms, Plumbing, Water and Sewer
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e Pipesvery aged in some cases and in older buildings, difficult to get through without major
work (historic buildings of stone, primarily)

e Some cases school sewage feeds into Tribal sewage treatment that is inadequate, causing
backups, etc.

e We have only one main shut off to our water system, so have to shut it all down if we need to
work on only apart.

e Our officesflood in agood rain storm, causing not only water damage, but long term potential
mold problems. We' ve asked for help, but received none to date.

e |n some cases, school water quality isterrible. High iron, poor quality water. There may be old
clay pipes with roots throughout them. There may be lead dueto old lead pipes. May have to
boil water to ensure safety.

Structural

e Foundation is shifting and hydraulic jacks have been put in place to keep it up.

e Masonry and stone walls have significant cracks (can see the daylight through them in some
Cases).

e Wehad abuilding literaly sink due to aleak beneath it and we were in modulars for 10 to 12
years before it was replaced.

e Overhangs on buildings are sagging severely. The schoolsis simply older than its planned
useful life expectancy.

e The foundation and landing of the entrance one building shifted, and we have had to close two
of our classrooms as aresult.

Electrical

e The schools were not designed to take on the current electric load, from chillers to computers,
copy machines, printers. The system is maxed out.

e Cannot access E-rate program (which provides matching funds for electronic infrastructure) due
to lack of funding for electrical infrastructure

e Wehave alarge space for classrooms with one light switch and one heating zone — either its on
for al or off for all.

Roofing
e | eaking roofs due to age or poor installation

e OneBIA schooal built ten years ago has |eaked since the day it opened despite numerous
attemptsto fix it

e Qur roof isleaking in the gym, onto our new wood floor. If we could fix it immediately, it
would be inexpensive, but we can’'t get the money and approval, and soon it is going to wreak
the new floor, which will cost much more to fix.

Windows and Doors

e Windows aging, not weather proof in many cases, not energy efficient (most are single-paned),
and can no longer be opened in some cases.

e Front doors are ano brainer to fix, but can’'t get money.
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e Externa doors on elementary school are vintage 1965 and are in rough shape. We arein abind:
if welock them for security, kids can’'t get out the way they are design. If wedon't, then there's
easy access into the school.

e Our old windows wouldn’t open and we were also afraid they would fall out of their frames.

Security

Cannot lock exterior doorsif need be.

Don’'t have security fences.

Substantial windows make security difficult in case of security emergency.
Intercoms don’t work so no way to get in touch with principle of othersif needed.

The mandates for locked gates and a secure perimeter are proving difficult to meet. Our 3to 4
foot fence around campus wasn’t ever meant to keep people out.

The 1960’ s design of many schoolsisterrible for today’ s security needs/requirements.

e You haveto remember many of these schools arein remote, rural areas. We have to deal,
really, with bats, bears, snakes, spiders, and other wildlife.

e The security definitions need to be revised; there is not enough funding available for any real
security

e We need cameras, security guards. We have to find outside grant money for it, no funding is
available.

Recreation
e Playgrounds have gravel which spills on to sidewalks, kids slip and get hurt.
e Wehave amagjor prairie dog problem on the playing fields.

e Wood chips aren’'t great where we are. Kids get splinters and large bugs like centipedes liketo
livein them.

e Playgrounds are unsafe with old equipment, splintering wood.

Sting

e Some schools sited in the floodplain, so constantly must deal with floods and water damage
during high water times

e During renovation the road to the school was realigned resulting in flooding of the playground.

Programming and Design
e Build architecture outdated, built for schools of the 1960’s
e Schools not built for today’ s technologies like computers

e Design guidelines do not alow for expansion for admin space, increasing enrollment, other
unexpected needs.

Codes

e We are held accountable for meeting codes, but the buildings are totally obsolete. No way to
meet ADA without tearing down and rebuilding.
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Historic Preservation

Numerous buildings have historic preservation designation, so can do little to repair and replace
even though they may be inappropriate for today’s classrooms, difficult and expensive to
maintain, and may have severe structural problems (cracked foundations, walls).

We can’'t even change the appearance of these structures, let along their magjor structural flaws.

Surplus Property

Many buildings, past their useful life, sit on campuses boarded up, unused, and in need of
tearing down. But, they may have asbestos or other problems so Tribes do not want to take
ownership, even though they may have a use like acommunity center. Or, they need torn down,
but no money to do so.

We have a number of buildings that need to be demolished. They pose safety in terms of
collapsing over time, asbestos/environmental issues, and keeping kids away and out of them.

Transfer of surplus properties to tribesis so difficult because who wants them unless they are
safe, clean, and free of contamination (from asbestos to mold)?

Space

We have severe overcrowding. Have been waiting for portables for years.

We have needed a new dorm since 1999. Our high school boys and girls are sharing adorm,
built in 1932.

Our new High School was built in 1994 for 270 kids, we have over 500 in there now.
Middle school has 19 portable classrooms.

We have one dining room/kitchen that fits 500 kids, but over 1000 students who need to eat 2-3
meals aday.

We have no gym, no cafeteria. We haveto take all our kids over to the high school to eat their
meals.

Need for New Facility Components

We have acritical need for residentia facilities, as some students travel very long distances and
we are their nearest school.

Housing for teachersis greatly needed, but isn’t included in the categories of thingsthat are
funded.

We livein ablizzard-prone area, and lack a bus garage.
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